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during the month of November 1984 by the Second Chamber 
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protection of minors prohibits the depiction of minors 
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CHAPTER I 
INTRODUCTION 


Les Introductory Remarks 


This report describes the results of a study on five 
European countries; namely, Denmark, France, West Germany, 
The Netherlands, and Sweden. The study was commissioned by 
the Department of Justice of Canada in support of its 
indepth review of these areas of laws, to aid in making 
effective policy decisions and to address the concerns of 


the Special Committee on Pornography and Prostitution. 


2 Methodology 


After reviewing a discussion paper prepared by the 
Special Committee on Pornography and Prostitution, and in 
consultation with individuals from the Department of Justice 
in Canada, these five countries were selected because of 
their experiences in the development of laws and social 
policies relating to pornography and prostitution. A 
questionnaire was prepared for individuals known to be 
knowledgeable on the subject area in the selected 
countries. The questionnaires were sent to and answered by 
the following persons: B. Kutchinsky in Denmark, E. Wasslau 
in West Germany, F. Lombard in France, Jan van Dijk in The 
Netherlands; and, Jan Vilgeus from Sweden. 

The questionnaire on pornography and prostitution 
consisted of two separate sections. Each section contained 
several items related generally and specifically to 
legislation; law enforcement policies and practices; social 
policies; public opinions; and present trends in 
legislation, jurisprudence and policy. Respondents were 
asked to answer each question by making reference to 
government documents, crime statistics, and research 
reports. In addition, interviews were conducted by some 
respondents with, for example, public prosecutors or police 
officers: 

To avoid any problems relating to ambiguity in the meaning 
Sf prostitution and pornography, the following’ working 


definitions were used. Pornography was defined as 


"materials (publications, films, etc.) and, or, performances 
of a sexual nature considered to be obscene or indecent, 
"while prostitution referred to sexual services for 
financial rewards and acts directly related to it such as 
operation of bawdy houses (brothel), or living off the 
avails (pimps)." 

Based on the information provided by these respondents, 
the present report was written. The chapter on Denmark, 


however, was largely written by B. Kutchinsky himself. 


Bre Structure of the Report 


The report is organized in the following manner. The 
experiences with pornography and prostitution in each of the 
selected countries are described in five separate chapters. 
The first chapter is on France, followed by the the 
Netherlands, West Germany, Denmark and Sweden. Each chapter 
begins with a very brief introduction on the constitutional 
and legal structure of the country at issue. Next, each 
country's experiences with pornography and prostitution are 
described in two separate sections and these sections are 
then divided into three main parts. First, a brief 
historical overview is presented on legislation and 
jurisprudences. In the second part, information is 
given on the size and nature of the problems of law 
enforcement, and other policies. Crime statistics are 
presented to depict the situation whenever this information 
was available. In the final part the attitudes of the 
public at large; the women's movement; particularly towards 
the policies; and possible future developments on the 
Subject matter are discussed. The references from each 
country are located at the end of each chapter. The report 
ends with two summaries and some concluding remarks on the 
European experiences with pornography and prostitution 


respectively. 


CHAPTER II 


EXPERIENCES WITH PORNOGRAPHY AND 
PROSTITUTION IN FRANCE 


Le Introductory Remarks 


The Republic of France is a highly centralized governed 
State with approximately 50 million inhabitants. The 
constitution provides for a strong executive branch headed 
by the President and a legislature composed of a National 
Assembly and a Senate. The President is elected for seven 
years and, in turn, appoints the Prime Minister. The 
highest court is the Cour de Cassation, while the highest 
administrative court is the Council of State. The Republic 
is divided into departments, governed by a prefect, who is 
appointed by the President and an elected council. The 
Mayors of the cities are also elected. Criminal proceedings 
may only be instituted by the public prosecutors who are 
responsible to the Minister of Justice. French law 
recognizes the principle of expediency. 


2. Pornography 


2.1 Legislature and Jurisprudence 
Zale) Legislation 
The French Penal Code contains Section 2383 
prohibiting the dissemination of material which is 
"Outrageous to good morals." This prohibition was 
already part of the original Penal Code of 1810 and 
later modified in 1939. 
Section 283 reads: 
any person who manufactures or holds for sale, 
distribution, lease display or exposition, 
knowingly imports, causes to be imported, 


exports, causes’ to bevexported, transports or 
causes to be transported for a like purpose, 


displays, exposes, or subjects to the public 
view, sells, or leases, even though not public- 
ly, in any Manner, directly or “indirectly 
offers, even though gratuitously or privately, 
distributes or delivers for distribution in any 
manner, any printed matter, writing, drawing, 
sign, engraving, painting, photograph or 
cliche, phonograph record, emblems or any other 
object or representation, Outrageous to good 
morals, will be punished by imprisonment from 
one month up to two years and a fine of $60 


(Cda), not exceeding $5,000 (Cda). 


The term "good morals" is restricted to refer to sexual 
morals. The term “outrageous to good morals" however, 
has a wider meaning than "obscenity." According to the 
French Supreme Court, pictures which incite sexual 
feelings can be outrageous to good morals without being 
obscene. 

Sinces1961 >. special’ rules* ete procedure app lyre 
prosecutions and seizures involving books that print 
the name of the author and publisher. Under Section 
283 of the Penal Code’, prosecutors must’ consult with a 
special committee consisting of representatives from 
the Association of Writers and the National Union of 
Associations for Family Affairs before criminal 
proceedings can be taken against such books. The 
committee's opinions however, are not binding. 

A law dating back to 1946, entitles the 
Association of Writers to ask for a review of a book 
twenty years later, after it had been found to 
contravene Section 283. This procedural *ruletwas 
applied to some of the books written by C. Baudelaire 


(lesePleurspdu,Mal). 


Section 284 prohibits the singing or other oral 
presentation in public of texts which outrage good 
morals and the public advertisements for licentious 
activities. Section R-38(9) of the Penal Code 
specifically prohibits "the display of indecent 
pictures or posters in or, at the public road or, in 
public places." The concept of indecency is to be 
interpreted with a view to the sexual feelings of the 
young. 

In 1949 a law was enacted (which was later modified 
in 1960), introducing a special section for protecting 
youths against certain publications or the presenting 
of dangerousness. Publications primarily designed for 
youth may not "present debauchery in a favourable 
light" nor any criminal act or other form of anti 
social behaviour (e.g., racism). If the publication 
was published in a journal, then that journal can be 
prohibited from being sold for a period not exceeding 
two years. The authority to prohibit these 
publications is given to a special Committee for the 
Surveillance and Control of Publications Designed to 
Protect the Youth. The committee is entitled to bring 
to the attention of the public prosecutor any 
contraventions of this prohibition and to make 
suggestions to the Minister for Interior Affairs 
concerning books which ought to be banned. The 
committee's opinions, however, are not a condition for 
a prosecution. 

In addition, the Minister for Interior Affairs has 
the authority to prohibit the dissemination of 
publications of any kind that are "dangerous for the 
young on account of their licentious or pornographic 


character or the place given to crime or violence." To 


protect the youth, the Minister can impose a ban on the 
distribution rand. or «publi @ displ ay..of,--and;"or, 
advertisement of such a publication. Editors whose 
publications were banned for more than three times 
during a period of twelve months, are under the 
obligation to present three copies of all new 
publications to the Ministry of Justice three months 
prior to their appearance in public. 

The authorities from larger towns have further 
enacted regulations concerning kiosks which prohibit 
the sale and public display of publications or pictures 
which are indecent or outrageous to good morals (e.g., 
regulation of 17 October 1953, Paris). 

Since 1810, the French Penal Code contains a 
Section prohibiting all acts or gestures performed in 
public which "outrage the norms of decency" (Section 
330). The legislator however, has not given a more 
detailed definition to the elements of this crime. 
Consequently, the courts have developed a set of 
standards for the interpretation of this Section. In 
principle, both live performances and nudism on the 


beach are covered under Section 330. 


Major Jurisprudence Issues 

The Penal Chamber of the Supreme Court has decided 
that all texts or images which incite sexual feelings 
can in principle, be considered as "outrageous to good 
morals" (Crim. 8, Jan., 1959). They can be considered 
Outrageous to good morals in particular cases where 
"they contravene generally accepted standards of 


decency in such a way as to provoke the indignation and 


condemnation of the public" (Court of Appeal, Paris, 12 
March 1958). In determining the decency standards of 
the community, the courts "have to take into account 
all manifestations of the public's opinions and partic- 
ularly, the opinions expressed by groups of concerned 
citizens (Court of Appeal, Paris, 10 June 1977). 
According to the Supreme Court, tolerant adminis- 
trative policies can never abrogate penal prohibitions 
like the ones in Section 283 (Crim. 4 May and 13 March 
1957). In 1972 the Besangon Court of Appeal however, 
decided in 1972 that the sale of pornography in a 
specialised shop where minors are not admitted, and 
where the merchandise is not displayed exteriorly, does 
not constitute an offence under Section 283 (Court of 
Appeal, Besangon, 9 May 1972) on the grounds that the 
government has explicitly declared that such shops are 
not against the law. A similar decision concerning a 
"sex shop" was made by the Court of Appeal of Reims 
(Court of Appeal, Reims, 7 October 1977). The latter 
court decided that anyone who does not enter such a 
shop could not possibly be offended by it; that access 
was denied to minors, and that "the existence of such 
businesses is now accepted by the public at large." 
With regard to the offence of Section 280 (exhibi- 
tionism) the courts have traditionally decided that 
live performances in theatres are not outrageous to 
norms of decency as long as the performers do not 
expose their sexual parts or make obscene gestures. 
The Supreme Court has never expressed an opinion on 
this subject. The court had decided in 1965 however, 
that the wearing of a so called monokini constitutes an 


offence under Section 280 (Crim., 22 December 1965). 


Film Censorship and Related Issues 

The production and presentation of films are 
covered under Section 283 on "pornography." In addi- 
tion, the film industry is subject to several regula- 
tory schemes. First, all films made for public presen- 
tation are screened by a Special Commission for the 
Control of Films consisting of representatives from 
various ministries, the cinematographic profession and 
other relevant professions. The Commission can 
recommend to the Minister of Information to ban a film 
altogether, or to impose an age restriction of 18 years 
or 13 years. The Minister, however, is not bound by 
the Commission's recommendation. 

The Council of State decided in 1975 that the 
Minister, in making decisions on licenses for films 
must weigh the interests of the community against the 
human rights of the producers of the film and, 
especially, against their fundamental freedom of 
expression (C. of S., 4 January 1975). Consequently, 
the discretionary power of the Minister is presently 
much more limited than in the past. 

The Mayors are generally not entitled to prohibit 
the presentation of pornographic films. The Mayor 
however, may stop the presentation of a particular film 
if it is a threat to public order’ (Counsel of State) 
opinion of 9 May 1950). According to a later decision 
by the Council of State (Counsel of State, 
9S Aprady 1960) *"suchsera prostriiptihonags. gusta faediion ly sif 
the film has an immoral character according to the 
Council's (national) standards, and if the local 
Situation specifically demands it (e.g., when several 
different sections of the local community have 


protested against the presentation of a film). 


In accordance with a law dated December 30, 1975, 
France has adopted a special set of fiscal provisions 
On pornographic films and films which incite to vio- 
lence. These include: a higher tariff of added value 
tax is imposed upon the sale of such films and upon the 
admittance fees of cinemas presenting them; a special 
tax of approximately $40,000 Cda. is levied on porno- 
graphic films imported from other countries; a special 
tax is levied on the profits made by the production, 
distribution and presentation of pornographic films; 
and, the law excludes any financial support by the 
government in the production, distribution and presen- 
tation of pornographic or horror films. 

The Minister of Information, who is responsible for 
the cinemas, is authorized to classify a film as porno- 
graphic or violent (classification X) after having 
consulted the Commission for the Control of Films. 
These provisions are applicable to all films available 
for presentation in France regardless of whether they 
have been licensed or not. The Council of State has 
developed a standard to classify films which is to be 
applied by the government and the Commission. A film 
can be classified as pornographic if it presents, with- 
out aesthetic finesse and in a provocatively realistic 
way, sexual scenes, notably, sexual intercourse. 

In 1979, the Supreme Court decided that films 
classified by the government as pornographic and, 
thereby, made subject to special fiscal provisions, do 
not constitute an offence under Section 283. The law 
of December 30, 1975 has waived such films from exist- 
ing prohibitions. According’ to the Supreme Court, this 
law legalizes films which offend a part of the popula- 


tion's moral feelings due to their obscene character. 


This law however, does not legalize films where the 
contents essentially consist of detailed depictions of 
acts of violence and sexual perversions, which degrade 
human beings and therefore, are outrageous to good 
morals (Crim., 25 January 1979). Consequently, the 
Court's decision has limited the scope of Section 283 
to include films degrading to human beings because they 


depict acts of violence and sexual perversions. 


Law Enforcement Policies 

The office of the public prosecutor has gradually 
adopted a rather tolerant prosecution policy on the 
sale of pornographic materials in specialized shops or 
kiosks. Live performances of various sorts, especially 
in Paris, also seem to be tolerated. 

According to reports from the National Union of 
Associations for Family Affairs (to be discussed 
later), and the Committee for the Surveillance and 
Control of Publications Designed to Protect the Youth, 
made recommendations to the public prosecutors or 
Minister of Justice on dangerous publications but, are 
quite often ignored. Recently, very few films were 
altogether banned by the Ministry of Information 
(Culture) while the Commission for the Control of 
Cinemas and the Minister have become more tolerant 
towards ordinary erotic films. An increasing number of 
such films are not even classified as X-rated. On the 
other hand, the Commission and the Minister tend to be 
increasingly critical of films depicting extreme acts 
of violence or sadism. 

In Table 1, an overview is presented of the number 
of convictions for the various relevant offences 


relating to pornography. 


TABLE 1 


Number of Convictions for Four Categories of 


Pornography Offences" in France between 1961 through 1978 


Year 


1961 
1962 
1963 
1964 
1966 
1967 
1968 
1970 
1372 
1974 
1976 
1978 


"Dissemin- 
Sec. ation of Porn- “Publications 
Sec. 330 283, 84 Ography Among designed for 
"“exhibi- "pornog- the Youth" Youth" 
tionism"” raphy” (Law of 1949) (Law of 1949) 
4,554 234 os = 
4,408 351 - ~ 
4,750 347 ~ ~ 
4,769 282 - ~ 
5,523 204 189 4 
5,488 163 209 3 
4,599 154 170 13 
3,466 177 192 66 
3,637 222 130 50 
2,017 113 162 5 
32332 133 110 4 
2,404 55 216 3 


Table 1 illustrates that both the number of convictions 
under Section 330 (acts of exhibitionism) and Section 
283, 84 (pornography) have drastically declined. Of 
the 3,466 persons convicted for "exhibitionism" in 
1970, 2,648 were sentenced to imprisonment for an aver- 
age of three months. Of the 177 persons convicted of 
pornography offences in 1970, 147 were sentenced to 
imprisonment for an average of three months. 

Table 2, illustrates the sentences imposed for the 


four categories of relevant offences in 1978. 


TABLE 2 


Sentences Imposed for “Exhibitionism,”" "Pornography 


"Dissemination of Pornography Among the Young," 
and “Publications Designed for the Young” 
in France for the year 1978 


Suspended 


Type of Imprison- Recidi- 
Offence Imprisonment ment Totals vists 
Exhibitionism 

Section 230 250 1g207 2,404 533 
Pornography . 
Section 283,84 0 10 55 18 
Dissemination 

Among the 

Young 

(Law of 1949) 92 79 216 60 
Publications 

Designed for 

the Young 1 0 | 1 


2.5 Public Opinion and Current Policy Trends 
Section 289 of the Penal Code, entitles associ 
tions of concerned citizens who have been formally 
acknowledged by the government to enter criminal 
proceedings on their own account (i.e. operate as 
panty: Civil an. a criminal trial) for cases, under 
Sectuionsse 265° to 289... The Mintster Of Justice and 


Interior Affairs, for example, have registered the 


ee 
a 


a- 


Provincial Unions of Associations for Family Affairs as 
organizations that can exercise these rights but, very 
seldom bring proceedings under these Sections. These 
Provincial Unions are united at the national level with 
the National Union of Associations for Family Affairs. 


This Union regularly publishes reports or memorandums 


on pornography. According to one of these reports, 
between 500 and 670 of the 4,700 films presented in 
France in 1974 belonged to the category "pornographic" 
and in 1975, approximately 20% of all visitors of 
cinemas went to presentations of pornographic films 
(annex to report nr. B839, 20 January 1976). The Union 
concluded that the present interest of the public for 
such films would probably gradually diminish. 

In a letter sent to the Prime Minister in 1982, the 
Union expressed its opinion about the recent boom in 
films portraying acts of extreme violence. The Union 
recommended the retention of the age limit of 18 years 
for such films and for all films classified as 
X-rated. In a memorandum dated July, 1983, the Union 
(Annexe no. 2 @€ la LO nr. 54.444) gave an analysis of 
the sudden increase in pornographic video films. The 
Union claimed that twenty to twenty five percent of all 
video films sold in France are "pornographic," and 
approximately twenty percent of the video films are 
produced illegally (i.e., in contravention of the laws 
OnircoOpyrighe) + 

According to this memorandum, the Law of December 
1975 (which introduced a special fiscal regime for 
pornographic films) has had several effects upon the 
market for pornographic films: the importation of 
foreign pornography into France has decreased; the 
presentation of pornographic films is now largely 
restricted to specialized cinemas, consequently, fewer 
women view such films; the quality of pornographic 
films *hassdetieniorated >> andh inithes period) 1975-7674 
large film companies have ceased to produce porno- 


graphic films. 


3. 
361 


The Union observed that the number of viewersof 
pornographic films has collapsed, whereas horror films 
and films depiciting extreme acts of violence now 
attract alarmingly high numbers of visitors. At the 
same time, the market of video films has become the 
centre of social demand for all forms of pornography. 
According to the Union, women would form a substantial 
part of the customers of these video films. The Union 
urged the government to make the production, 
distribution and presentation of pornographic video 
films subject to the same fiscal and licensing 
regulations as other films. 

Several members of Parliament have urged the 
Minister for Cultural Affairs to take legislative steps 
in order to regulate the dissemination of pornographic 
video films (Journal Officiel N18~-AN-2, May 1983; 
Journal Officiel-Debats Parlementaires Q-5, May 1983). 
As a result of this pressure by the Union and members 
of Parliament, on December 29, 1983, a law was enacted 
imposing the same severe fiscal regime as upon normal 
films, On pornographic video films. Although the Union 
agreed to the enactment of this law they further urged 
the government to expand the scope of the screening and 


licensing regulations to encompass all video films. 


Prostitution 


Legislation and Jurisprudence 

Before 1946, prostitution was regulated by means of 
a system of registration. Prostitutes who worked in 
bawdy houses (maisons de la tolérance) were registered 
by the police while the houses themselves were licensed 


and controlled by local authorities. Prostitutes work- 


- 15 + 


ing outside brothels, were registered by the police 
after they had been arrested for a second time for 
solicitation. All registered prostitutes were obliged 
to undergo a medical examination twice a week. Most 
cities had municipal bylaws providing an elaborate 
system of prescriptions and proscriptions concerning 
the behaviour of prostitutes. On April 13, 1946, a law 
was passed abolishing the system of registering known 
prostitutes and licensing bawdy houses. Until 1960, a 
national registry of known prostitutes was still kept 
by the national health authorities as an instrument for 
tracing down prostitutes afflicted with venereal 
diseases who did not receive medical examinations. 

This registry was finally abolished on the grounds that 
it impeded the social reintegration of prostitutes and 
was not an effective method for control. 

The Penal Code of 1810 contained a Section on 
procuring of minors and enticing minors into prostitu- 
tion. In the 20th century, several prohibitions of 
procuring and living off the avails were gradually 
added to the Penal Code (1903, 1940, 1943). In 1946, 
all forms of involvement in the operation of bawdy 
houses were criminalized. The latter prohibitions were 
extended in 1960 and 1975. The Law of 1946 also intro- 
duced a national prohibition of street solicitation 
which was later amended in 1958. 

Presently, the Penal Code distinguishes seven 
difterenuatorms ot procuning or living oft the avails, 
jointly called "proxénétisme." Section 334 makes 
anyone liable to imprisonment, not exceeding three 


years, who: 


1) 


2) 


3) 


4) 


5 ) 


6 ) 


a) 


in any way willfully aids, abets or fosters the 
prostitution_or pimping.of others; 


who in any way partakes in the profits of the pros- 
titution of others or receives support from a 
habitual prostitute; 


who knowingly cohabitates with a habitual prosti- 
tute; 


who maintains a personal relationship with one or 


more prostitutes and whose way of live is out of 
proportion with his own sources of income; 


who recruits, induces or keeps any person, with or 


without his approval, for prostitution or who leads 
such a person to prostitution or debauchery; 


who in a professional way serves as an intermediary 
between prostitutes and those who exploit or pay 
for the prostitution of others; and, 


who by way of threats, pressure, ruses or any other 
way, obstructs the activities of prevention, con- 
trol, support or reeducation undertaken by associa- 
tions for the benefit of prostitutes or persons at 
risk of becoming prostitutes. 


Section 334(1) enumerates the special circumstances 


of the offence making the perpetrator liable to 


imprisonment from two years not exceeding ten years 


when (aggravating factors): 


(a) 
(b) 


(Cc) 


the offence is committed with a minor; 


the offence is committed by means of threats, coer- 
cion, acts of violence, undue influence or fraud; 


the perpetrator was bearing a weapon openly or 
concealed; 


the perpetrator is the spouse, father, mother or 


guardian, Or has any other form of authority over 
the victim; 


it is part of the perpetrator's official ddttes* to 
participate in the struggle against prostitution, 
the protection of health or the maintenance of 
public order; 


(Af) 
(g) 


(h) 


Gir) 


the offence was committed against several persons; 


the victims were induced or incited to prostitution 
Outside the territory of the Republic; 


the victims have been induced or incited to prosti- 
tUeLom at stherr. arrival *in france or “shortly vafter 
their arrival; 


the perpetrators have committed the offence collec- 
tively as associates or accomplices. 


A separate Section makes it an offence to incite 


minors under the age of eighteen to debauchery or to 


foster their corruption habitually or to do so 


occasionally with minors under the age of sixteen 


(Section 334(2)). Since 1946, the Penal Code contains 


a scheme of offences on premises used for prostitution 


aimed at the total repression of all manifestations of 


the 
335 


not 


(a) 


"maisons de la tolérance" (bawdy houses). Section 
makes anyone liable to imprisonment or two years 


exceeding ten years, who: 


personally, or by agent, maintains, runs, 
exploits, manages, makes functioning or partially 
or wholly finances a house of prostitution; 


personally, “or'ybyVagent’; ‘maintains, ‘runs’, etc., a 
hotel, furnished house, boarding house, bar, 
restaurant, club, association, dancing, amusement 
hall or any other place accessible to the public or 
used by the public, and habitually accepts or 
tolerates that one or more persons prostitute them- 
selves in these premises or solicit for the purpose 
Of Prost tuts on. 


In addition, Section 335(6) makes anyone liable to 


imprisonment of six months, not exceeding two years: 


(a) 


lets private premises to one or more persons, 
knowing that they will practice prostitution in 
them; 


(b) who has the disposition over private premises for 
any reason and who renders or leaves them at the 
disposition of one or more persons of whom he knows 
that they practice or will practice prostitution in 
them. 


The same Section gives the office of the public prose- 
cutors the authority to inform the owners or landlords 
that their premises are used for prostitution. This 
obligation has the dual objective of prompting these 
persons to take action against such practices and of 
preparing evidence against the landlords if no action 
is taken. Finally, Section 335(6) obliges the judge 
deciding a case to terminate the letting contract and 
to expel the tenants, subtenants, or occupants who 
practice prostitution at the request of either the 
owner, the principal occupant or a neighbour in cases 
of habitual prestieucien. 

Several extra penalties must, or can, be imposed by 
the courts upon those convicted for one of the offences 
under Sections 334 and 335. In all cases, such persons 
lose the right to be employed by or to be commercially 
involved in any manner with the hotel and catering 
industry for the rest of their lives (Section 335(7)); 
all persons convicted under these Sections lose their 
civil rights (e.g., the right to vote or to be employed 
aS a civil servant) for at least two years; the judges 
can proscribe the accused from taking a holiday for at 
least two years (restrict their freedom of movement) ; 
and confiscate all their profits from prostitution 
¢Sect ron 335. (t)(3)) 

The Penal Code recognizes three extra penalties 
which may be imposed upon those convicted under Section 
335 (running of bawdy houses). The judge can either 


order the closure of the establishment; withdraw its 


license;, or confiscate ‘its total capital.’ In’ cases of 
recidivism of the convict or of the establishment 
concerned, the judge is bound to confiscate the 
capital. 

Before imposing these extra penalties, the judge 
must assure himself that the office of the public 
prosecutor has informed the owner or license holder of 
the establishment at issue of the prosecution. These 
persons must be informed of the date of the trial. 

They are entitled to submit evidence to the judge and 
to appeal against the imposition of one of the three 
extra penalties. 

The Penal Code penalizes with fines, public solici- 
tation for the purpose of prostitution. Section 
R-40(11) prohibits public solicitation for debauchery 
by means ofsgestures;, wordsp texts, or by*any other 
means (e.g., active solicitation). Section R-34(13) 
makes liable to a fine between $50 and $100 (Cda), 
anyone whose attitude on the public road is such as to 
solicit for the purpose of debauchery. According to 
the Supreme Court, an example of this section being 
violated is if a woman stands and loiters on the public 
way and incessantly looks at the passers-by (Crim. 28, 
November, 1962). 

Finally, according to the prevailing doctrine, the 
mayors and police may not enact police regulations or 
any other bylaws which impose proscription upon prosti- 


tutes other than the ones contained in the Penal Code. 


3,2 Law Enforcement and Other Policies 
2 ae a | The Size and Nature of Prostitution 
Although no official statistics on the number 


of prostitutes are available, the total number of 


prostitutes in France is estimated at 100,000 of 
which 30,000 are professionals. No reliable esti- 
mates have been found on the number of minors 
prostituting themselves. Studies among such pros- 
titutes have shown that the majority of them have 
taken up prostitution before they were seventeen 
(Le Moral, 1969; Feschet, 1975). Among the prosti- 
tutes studied, 38% of them have had their first 
sexual experience before they were thirteen. 

Male prostitutes make up 0.5 to 1 percent of 
all prostitutes and it appears that the number is 
rapidly growing. Most professional prostitutes in 
France practice street prostitution. The recent 
closing down of most hotels previously used by 
prostitutes, has induced an increasing number of 
them to rent or buy rooms to receive their 
customers. No “eros centres" exist in France. 
According to the police, at least 45,000 persons 
per day go to a prostitute in Paris. The tariff 
varies from $10 Cda. (Saint Denis) to $100 Cda. 
(Champs Elysees). According to the Ministry of 
Interior, most prostitutes are supervised by 
pimps. In 1975, the Ministry estimated the total 
profits of the 15,000 pimps and procurers working 
in France (35-40% in Paris) at $1.2 billion (Cda) 
while their profits in 1983 are estimated at $1.6 
billion ¢eda)< 


Saeed Law Enforcement Policies 
After the closure of bawdy houses in 1946, the 
prostitutes went to the streets. Many of the 
owners Of former bawdy houses opened hotels and 


started to rent rooms to prostitutes. Since 1960, 


the police have intensified their efforts to 
repress these new Pornsrot procuring. LLingelo7s 
however, a committee of the senate concluded that 
the laws on procuring and solicitation were poorly 
enforced (Tailhaides and Vircipoullé, 1975). At 
the end of the seventies, a large number of the 
"hotels de passe" were finally closed down. During 
the seventies, the police also intensified their 
efforts to enforce the law on solicitation. 
According to Mr. Guy Pinot, President of the Court 
of Appeal of Paris, the continuous police raids 
among street prostitutes amounted to a real chasing 
around of prostitutes (Pinot, 1975). Some prosti- 
tutes are regularly sentenced to fines of $200 
(Cda). 

In response to law enforcement policies, large 
numbers of prostitutes occupied several churches in 
Paris during the summer of 1975 in order to draw 
attention to their problems. Later in the same 
year, some 600 prostitutes assembled in Paris in a 
meeting of protest. However, the police have not 
relaxed their enforcement policies on street soli- 
citations 

Table 3 presents the number of convictions for 
procuring (Section 334) 2-7)jassisting a 
prostitute (Section 334-1), running a bawdy house 
(proxénétisme hdtelier) and active or passive 


solicitation. 


TABLE 3 


Number of Convictions for Procuring, Assisting a 
Prostitute, Running a Bawdy House and Solicitation 
in France during the period 1961 through 1978 


Assisting a Running a Solici- 
Year Procuring Prostitute Bawdy House tation 
1961 15.256 = - 300 
1962 1 200 ad = 447 
1963 1,445 - - 546 
1964 1,600 - - 376 
1966 1,084 325 - Loa 38 
1967 1,058 299 ~ 2,018 
1968 940 Ks 247 1,898 
1970 889 18 159 2,439 
1972 999 24 179 1,463 
1974 1,086 26 299 27034 
1976 1,081 22 230 2,846 
1978 276 95 195 Eee ais: 


Table 3 shows that at the end of the seventies, the 
number of convictions for procuring and solicita- 
tion have increased. In 1978, two thirds of all 
convictions for procuring were sentenced to unsus- 
pended imprisonment (on average of one year) while 
the common penalty for (passive) solicitation is a 
fine between $50 and $100 (Cda). 


3o2e3 Social Policies 
On November 25, 1960, a law was introduced 

extending the prohibitions of procuring and solici- 
tation and putting an obligation upon all provinces 
to establish social services for the benefit of 
those at risk to become prostitutes. This law 
further encouraged the establishment of special 
homes for former prostitutes. According to later 


legislation, such centres may provide lodgings, 


meals, medical care, education and professional 
training for their guests. In 1974, the rules of 
admission to those establishments were modified to 
minimize the stigmatizing effects of the centres 
admitting several other categories besides former 
prostitutes. In spite of the legal obligations to 
establish special social services for prostitutes, 
at present, only six provinces have such services. 

On April 9, 1975, a law officially entitled 
acknowledged associations for the aid of prosti- 
tutes, to act aS private parties (party civil) in 
criminal trials on procuring and to demand compen- 
sation from the defendants for the harm done. 
Since the enactment of this law, the Association of 
Action Groups Against Trafficking in Women and 
Children has actually acted as a private party in 
more than one thousan) trials of procurers. 
Recently, the association received between $8,000 
and $12,000 (Cda) annually by way of compensation 
from procurers.l These sums do not cover however, 
the association's exoenses made on behalf of 
(former) prostitutes. 

Besides this very active association, which 
played a major part in the closure of the "hotels 
de passe" in Paris in 1979-1980, there are several 
other private associations in aid of prostitutes, 
including one with a twenty-four hour telephone 


service (SOS Prostituée). 


Esclavage-Document Social, journal published by the 
association, No. 28, III, 1980. 


3.2.4 Public Opinion and Current Policy Trends 

Asreporntsonkprostitutionsby MredPinot on/19%57 
revealed that many prostitutes felt victimized by 
the policy of tax collectors to impose taxes on 
them over the present and four preceding years if 
no taxes have been paid. In relation to this 
fiscal policy and the penal fines imposed upon 
them, the prostitutes have coined the term "govern- 
mental pimping" (proxénétisme d'Etat). 

In response to the social problems caused by 
street prostitution and culminating in public 
protests by the prostitutes, a private members' 
Bill was presented to Parliament in 1978, which 
sought to reopen the traditional maisons de la 
tolerance. This Bill however, was rejected. 

An opinion poll, conducted by the French 
Institute of Public Opinion (i'IFOP) in 1978, 
showed that 71% of the French population is opposed 
to the prohibition of prostitution, 50% is in 
favour of the reopening of bawdy houses (71% of 
those consider this to be in the interest of the 
prostitutes), and 59% view prostitution as a 
necessity (especially males, 66%; urban dwellers, 
and the higher social classes). 

According to formal statements made in 1981 
(August 17 and September 14), the present Minister 
Responsible for the Rights of Women, Mme. Roudy, is 
determined to continue "the struggle against pros- 
titution." The Minister noted that police forces 
will be expanded with specialized officers for the 
struggle against procuring and prostitution and 
special efforts will be made to combat the inter- 


nationally organized forms of procuring, in 


accordance with decisions made by the European 
Parliament. 

A committee of representatives from several 
relevant Ministries was established in 1981 to deal 
with the problems of prostitution, choosing as its 
policy goals the "demarginalization of prosti- 
tutes." In order to achieve this end, two 
approaches are recommended. First, the activities 
of prostitutes should be decriminalized as much as 
possible. The prohibition of solicitation ought to 
be reviewed and the existing prohibition to live 
together with a habitual prostitute (Section 
334(3)). Secondly, the committee envisages the 
creation of services for the professional education 
of former prostitutes in order to facilitate their 
social reintegration. 

Since 1983, the policies of the tax collector 
towards prostitutes have become less stringent; 
taxes over preceding years are no longer imposed 
upon former prostitutes. In 1983, a number of 
prostitutes established a formal association for 
prostitutes which aims at the formal and full 
acknowledgement of prostitution as a form of 
labour. The members of this organization demand 
that prostitutes be treated the same as other 
workers in the area of unemployment benefits, 
health insurance; on @so forth. “The Minister for 
the Rights of Women however, has declared that the 
present government will never accept the opinion 


that prostitution is a respectable form of labour. 


CHAPTER III 


EXPERIENCES WITH PORNOGRAPHY AND 
PROSTITUTION IN THE NETHERLANDS 


be Introductory Remarks 


The Kingdom of The Netherlands is a constitutional 
monarchy and a unitary state with approximately 14 million 
inhabitants. The highest legislative body consists of two 
bodies: Parliament and the Senate (appointed by the provin- 
cial councils). These two central bodies have full legisla- 
tive powers in all possible fields. The lower legislative 
bodies (the provincial councils and the city councils) | 
cannot enact laws which contravene or overlap with state 
laws. The Council of State, which is an advisory committee 
to the government, can annul administrative decisions of the 
municipalities. Finally, the mayors for each city are 
appointed by the national government. 

In The Netherlands, the criminal investigation depart- 
ments of the various police forces are responsible to the 
public prosecutor. The prosecutors have the authority to 
withdraw proceedings against a defendant if the common 
interest does not warrant a prosecution. The public prose- 
cutors are. hierarchically organizea.. -At the too of etic 
Structure is the assembly of prosecutors general, chaired by 
the secretary, general of the Minisery of Justice, who 
represents the Minister of Justice. This body issues 
national guidelines for the investigation and prosecution of 
certain types of crimes. At the local level, the senior 
prosecutors have regular meetings with the mayors and chiefs 
Of police. At the meetings, the public prosecutors consult 
their administrative counterparts on local prosecution 
policies and on individual cases that have a bearing on 


local administration (e.g., the prosecution of squatters). 
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Pornography 


Legislation on Pornography 

The original Netherlands Penal Code, contained a 
Section on pornography, but it only addressed pictorial 
materials. In 1911 however, all Sections on sexual 
offences were fundamentally revised to include new and 
more stringent laws. Although on several occasions 
these Sections were slightly modified, they are 
retained in the present Penal Code, 

The Section on pornography prohibits the distribu- 
tion, display, or exportation of any textual or 
pictorial material or object which "offends the norms 
of decency" (Penal Code, Section 240). A special Sub- 
section further restricts the distribution or display- 
ing of any such materials to a person under the age of 
eighteen. In addition, there is a separate Section 
that prohibits the distribution or displaying of any 
material likely to arouse the sexual feelings of any 
person under the age of eighteen (Section 451 bis). 
Section 239 of the Penal Code prohibits all acts which 
“outrage the norms of decency" that are performed in 
public or in the involuntary presence of others. This 
law on exhibitionism dates back to 1881 and has never 
been changed. 

In 1977, the Law on Film Censorship of 1926 was 
repealed and later replaced by a law on-the Presenta- 
tion of Films. The enactment of this law abolished the 
procedures on screening and previewing films before 
they are shown in adult cinemas or on television. The 
cinemas however, are not allowed to show films to 
persons under the age of sixteen unless the films were 


certified by the National Board of Film Censorship, and 


television broadcasting companies are not allowed to 
present such films before 21.00 hrs. The sole criter- 
ion for the Board's decision to have an age restriction 
is to protect the minors from the potentially harmful 
effects of the films. According to a memorandum, the 
Board is expected to particularly be on the alert for 
the presentation of acts of violence of a sadistic or 
otherwise perverted nature. 

Finally, in accordance with the Dutch constitution, 
the right to freedom of expression precludes the 
enactment by local legislative bodies (e.g., city 
councils) of police regulations, or any other bylaws 
prohibiting textual or pictorial pornography. Some 
cities however, have enacted police regulations 
prohibiting the public display of purported "sex 
articles" such as sexual gadgets, stimulantia or erotic 
underwear. Since 1977, the mayors are no longer 


authorized to ban pornographic films in local cinemas. 


Zale Recent Jurisprudence 

The High Court has continually reinterpreted 
the terms "offensive to norms of decency" and "outrage 
against norms of decency." According to the prevailing 
doctrine, any decision by the High Court on one of 
these terms is applicable to both Sections on 
pornography and exhibitionism. In 1970, the High Court 
decided that the term "norms of decency" is to be 
interpreted as what the large majority of the national 
population considers to be the standard of acceptance 
(The Chick decision!).:) !This interpretation of 


Obscenity by the High Court can be viewed as 


1 MR. 28511+1976) Ms 1979) 92. 


can be viewed as sociological. According to the High 
Court, the judge can either rely upon expert testimony 
Or upon his own judgement in determining the opinion of 
the large majority of the national population. 

In 1978, the High Court further decided that the 
presentation of a pornographic film to a voluntary 
adult audience, who was informed of the film's content 
in advance does not constitute an offence against the 
norms of decency as such persons cannot reasonably 
assert that they were personally offended by the 
Showing (The Deep Throat decision2). According to the 
High Court, it iS unreasonable to assume that anyone 
who attends a showing voluntarily can be offended. 
Based on this decision, the obscenity of a film is to 
be determined in relation to the circumstances of its 
presentation. The Deep Throat decision has further 
narrowed the legal concept of obscenity. The concept 
of obscenity is now effectively restricted to public 
displays of pornographic material and to its exposure 
to minors. Furthermore, live shows performed for 
adults in nonpublic places are no longer viewed as an 


indecent act in the legal sense. 


Delete Legislative Developments 
In 1972, the Advisory Committee for Legislation on 


Sexual Crimes presented to the Minister of Justice 


od 
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Justice a report on pornography. The Committee 
considers the free expression of one's sexuality to be 
one of the basic human rights indirectly safeguarded by 
the United Nations Declaration on Human Rights and the 
Treaty of Rome. Within this view, the boundaries of 
the individual's right to express and experience his 
sexuality are to be determined exclusively by the 
interests of his fellow citizens. According to the 
committee, no evidence has been shown to illustrate 
that pornography has a harmful effect upon adults. As 
a result of this finding, the committee does 
acknowledge but two objectives for the law on 
obscenity: the protection of minors, and the 
prevention of unexpected confrontations. 

The conclusions of the Committee's Report have had 
considerable impact on the jurisprudence of the High 
Court and on the investigation and prosecution policies 
of the public prosecutors. Furthermore, in accordance 
with the Advisory Committee's main recommendations for 
legislative changes, a Bill was presented to Parliament 
in 1979 to amend the laws on pornography. The Bill 
proposed to replace the existing Sections on 
pornography with the following revisions: 

Section 240 states: anyone is liable to 

imprisonment not exceeding two months or a fine not 

exceeding ten thousand guilders (approx. $5,000) 


who Knows or has a serious reason to suppose that a 
picture or object offends the norms of decency, and 


either displays it on or at a public place or mails 
it to an individual, unsolicited. 


Section 240(a) states: anyone is liable to 
imprisonment not exceeding two months or a fine not 
exceeding two thousand guilders (approx. $1,000) 
who distributes, offers or shows a picture or 
object, whose presentation to a minor can be 
considered harmful to persons under the age of 
sixteen, or to a person he knows or reasonably 
should have known to be under the age of 16. 


In other words, the new Bill seeks to limit the 
prohibition of pornography to obtrusive forms of 
distribution and to lower the age of protecting minors 
From 10 COMO. 

The same Bill, further seeks to repeal existing 
Sections on exhibitionism by introducing a law to 
prohibit the performance of indecent acts in public or 
in places accessible to minors. According to a 
memorandum explaining the purpose of the Bill, 
recreational nudism will not be considered indecent if 
it is performed on beaches or in other areas designated 
for that purpose by the local authorities.3 The Bill 
has been favourably received by most members of 
Parliament, but it has not yet been passed, mainly due 
LO .cne Critica ODpOSLLE TON OL Leminise’ groups. in the 
last section Of culs chapter, we Will discuss tic 
feminist groups' opposition to the proposed Bill which 


18° U.11- pengind. 


Second Interim Report of the Advisory Committee on 
Legislation on Sexual Crimes, The Hague, 1972. 


2183 The Availability of Pornography 

As the concept of pornography cannot explicitly be 
defined, it appears to be impossible to assess its 
prevalence in the Dutch society. Some indications of 
this however, can be presented. In 1977, the Research 
and Documentation Centre of the Ministry of Justice 
conducted a survey among the Mayors of 827 cities in 
The Netherlands regarding their city's experiences with 
commercial sex. According to the report,4 there are 
approximately 500 specialized shops providing hard core 
pornography and sex articles distributed over 
approximately 100 cities. About half of these 
establishments also show hard core pornographic films. 
In addition, live shows, and, or, pornographic films 
are being presented in approximately 250 so called sex 
clubs. A large majority of the Mayors have indicated 
that over the past two years there had been no 
Significant increases or decreases in the number of sex 
businesses. 

According to a recent press publication, the sales 
of women's and men's magazines have declined since the 
early seventies. However, the sales of pornographic 
video cassettes, which are mostly imported from the 
U.S.A., have shown a sudden increase. An estimated 
100,000 pornographic video cassettes are said to be 


sold annually in The Netherlands.5 


4 At present, large sections of the Dutch beaches ‘have 
: been assigned as nude beaches by the Mayors. 
Ms. C. van der Werff a.o., Commercial Sex Business in 


The Netherlands, Research and Documentation Centre, 
Ministry of Justice, Oct. 1979 (an Dutch). 


Law Enforcement Policies 

In 1970, the Assembly of Prosecutors General issued 
national guidelines for the investigation and prosecu- 
tion in the case of Section 240 of the Penal Code 
(pornography). The 1970 guidelines can be seen as an 
attempt to give a specific material definition to the 
legal concept of "an offence against the norms of 
decency." However, the adoption of the new more 
permissive standards of obscenity by the High Court in 
1970 made these guidelines obsolete within a month 
after they were issued. 

In 1976, the Assembly of Prosecutors General 
updated their national guidelines to reflect the new 
judicial standards of obscenity. The prosecutors were 
instructed to attune their law enforcement policies to 
those of local authorities. Prosecutions on 
pornography were to be initiated only if the acts or 
materials at issue are indecent according to the 
standard of the large majority of the national 
population; if the material was displayed in public, 
and if local members of the community have complained. 
In addition, the Assembly, anticipating the abolishment 
of) falme censorships forsadults ; gave instructions’ for 
initiating criminal procedures against cinemas with 
fifty seats or more who presented hard core pornography 
films. « But ithe tatter»part lofithe; guidelines’ were 
rendered inoperative by the Deep Throat decision of the 
High Court in 1978. 

In 1979, a working group of prosecutors drafted a 
memorandum on investigation and prosecution policies 
of commercial sex businesses. Concerning pornographic 
acts or materials, the memorandum recommended a 
restrained law enforcement policy. ‘This policy was to 
be directed exclusively against public displays 


(including unsolicited mailing) and against. the presen- 
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tation of pornography to persons under the age of six- 
teen. The memorandum further recommended that all 
national guidelines on pornography be repealed and that 
future policies on prosecution be developed locally in 
close consultation with the mayors. Although no formal 
announcement was made to that effect, the above 
recommendations have all been implemented. Presently, 
there are no formal national guidelines on the investi- 
gation and prosecution of pornography. 

The number of convictions for pornography offences 
has declined rapidly since 1960. In 1980, only two 
persons were convicted of committing offences under 
Section 240 of the Penal Code and there were no indivi- 
duals convicted under Section 451 (distribution of 
pornography to a minor). Locally, some measures of 
control are still exercised on the performance of live 
Shows and, or, on the exterior display of sex articles 
or sex magazines by specialized shops. In most parts 
of the country however, there are no formal controls 
being exercised on sexually arousing performances, 
films presented to adults, and on the dissemination or 


public display of explicit sexual materials. 


Public Attitudes Toward Pornography 

Public Opinion Research 

A 1970 Gallup poll showed that 60% of a national 
Sample was of the opinion that the purveyance of 
pornography to adults should not be prohibited by the 
law. In 1972, a more extensive national survey was 
conducted on the same subject.® In this study, 89% of 
the respondents said that adults should be allowed to 


Revu. Porno News, Stigl. 24-2-1984. 


read or see any sexual material. In response to 
another question, 71% percent claimed that they did not 
consider the present availability of pornography to be 
a serious problem. A majority of the people sampled 
however, stated that they would personally be annoyed 
if confronted with sexually explicit material in the 
following ways: unsolicited mailing of sex magazines 
(71%), exterior display of sex magazines in shop 
windows (75%), or unexpected presentation of sexual 
acts on television (54%). On the other hand, a clear 
majority stated that they would not be annoyed by 
various other, less sudden, confrontations with 
pornography (e.g., magazines displayed in a bookshop, 
sexual acts in a film presented in a cinema, etc.). 
These results were interpreted by the researcher as 
evidence for a general climate of tolerance toward 
nonobtrusive forms of distributing pornography. 

In 1981, The Netherlands Foundation for Statistical 
Research conducted a study on twenty different social 
problems’ in Holland. The study found that the 
availability of pornography was rated as the least 
pressing social problem. Three percent of the people 
Surveyed considered pornography to be a topic of 
interest for the population at large. Only one percent 
of the sample indicated any emotional involvement with 


pornography as a social problem. 


T. Schalken, Pornography and Criminal Law, Ph.D., 
Leiden University (in Dutch, with an English summary), 
Gouda Quint, Arnhem, 1972. 


Zesee The 1979 Bill on Pornography and the Feminist 
Critique 


In most respects, the 1979 Bill on pornography 
would result in the public prosecutors continuing their 
present tolerant policies. The new Bill however, would 
probably induce the prosecutors to move towards a more 
active enforcement policy against anyone who displays 
pornographic material externally (e.g., window 
displays) in a manner that offends the public. In this 
case, the law would somewhat redress the previous trend 
towards de facto legalization of pornography. | 

Since the mid seventies, the free availability of 
pornography in The Netherlands has not encountered any 
discernible opposition from the public at large. 
Recently however, the 1979 Bill on pornography came 
under attack from several authors and groups.8 
According to some authors, pornography is degrading to 
women and therefore, should be outlawed. Other critics 
of the Bill assert that violent forms of pornography 
and pornography involving children are criminogenic 
Eactors. 

In, 1982, the Council for the Emancipation of Women, 
an official government body, issued a negative opinion 
on the Bill. The Council urged the State Government to 
commission research into the possible causal 
relationships between certain forms of pornography and 
deviant sexual behavior and into the extent to which 
coercion is exerted upon models participating in the 


production of pornography. 


8 Multi-Dimensional Indicators of Involvement with Social 
Problems, Report II, 1981, The Hague (in Dutch). 
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In 1983, the Minister of Justice and the Minister 
for the Emancipation of Women, issued a joint report on 
the future policies concerning sexual offences against 
women and girs? The report announced that the 
government will commission a research project on the 
use of coercion upon pornography models. The 
government will sponsor groups or institutions which 
will try to develop a view of female sexuality 
acceptable to women. The report further acknowledges 
that certain forms of pornography give a dehumanized 
image of female sexuality. The discriminatory 
character of such materials could possibly justify the 
prohibition of its production and dissemination. The 
government report however, questions whether such a 
prohibition ‘could be part of ‘the _pending, BPI e+ «It 
appears that no final decision has yet been made to 


this respect. 


Prostitution 


National Legislation and Jurisprudence 

Since 1911, The Netherlands Penal Code contains 
Sections which penalize the procuring of minors 
(section 25))..nabi tual wusoctupational procuration 
(Section 250 bis) and trafficking of women or minors of 
both sexes (Section 250 ter).19 the present Section 
250 on the habitual procuration of adults however, is 


likely to be repealed. (The reason forsethis wrll* be 


Women Against Pornography, issued by Women Against 
Sexual Violence, Amsterdam, Postbos 150241, Amsterdam 
Cin Due, 

Preliminary report on the Policies to Control Sexual 
Violence Against Women and Girls, Minister for the 
Emancipation of Women and Minister of Justice,. October, 
Oe SC DWE ne 


discussed in the last paragraph.) In addition, the 
Penal Code provides a Section on "living off the 
avails" (Section 423.2). Although these Sections were 
modified several times, they are retained in the 
present Penal Code. 

In 1983, the Minister of Justice drafted a Bill 
seeking to repeal the present section “living off the 
avails" by a new, more limited prohibition of coercive 
forms of. pimping. The proposed Section on “living off 
the avails" reads: 

Anyone is liable to imprisonment not 

exceeding eighteen months or a fine 

not exceeding twenty-five thousand 

guilders (approx. $12,000) who forces 

another person by force or any other 

Bcuy iby -thestnreat wor srorcevoncune 

threat of any act, to share the 

profits of her prostitution with him. 
Presently, the Bill is being reviewed by the High 
Council of the State. 


3.2 Law Enforcement and Social Policies 
Br | The Prevalence of Prostitution 
According to authoritative estimates, there are 
approximately 10,000 female prostitutes, of which 
1,000 are under the age of eighteen. There are no 
“national estimates on the number of male prosti- 
tutes. However, in Amsterdam the number of male 


prostitutes has recently been estimated at 


2,000.11 
11 A minor is legally defined as a person under the age of 


21. Procuration is defined as wilfully encouraging 
someone's immoral mode of life (prostitution). 


The 1977 survey of Dutch Mayors revealed that more 
than 200 cities have some form of prostitution being 
practiced at approximately 2,500 addresses. Of these 
2,500 addresses, approximately 1,000 addresses have 
prostitutes which solicit their customers from behind 
windows (so called window prostitution), while at 
another 1,000 addresses, traditional bawdy houses or 
purported sex clubs are being operated. According to 
most of the Mayors, the total size of the sex industry 
has remained fairly constant over the past two years. 
Authoritative sources have further noted that the 
traditional figure of the pimps, who have had a 
personal relationship with one or more prostitutes, has 
recently become less prevalent. Presently, there is an 
increasing number of prostitutes who are employed by 
the owners of sex clubs. Another significant trend is 
the increasing number of drug addicted prostitutes who 
practice the more dangerous forms of prostitution, such 


as street or highway solicitation. 


302-2 Municipal Police Regulations 
Commercial sex businesses, such as bawdy houses, 

sex clubs or "fronts" (massage parlours and saunas) are 
Subject to several local planning regulations. Some 
cities have introduced special licensing schemes and 
regulations for the operation of massage parlours, 
Saunas, and places where any form of entertainment is 
provided. These general regulations can also be 


applied to commercial sex businesses. 


Special licences must be obtained from the Mayor 
for the retail of alcoholic beverages. Recently, the 
High Court has decided that all commercial sex 
businesses, serving alcoholic beverages on premises, 
are subject to the regulations under the Liquor and the 
Hotel and Catering Industry Act. 

In addition, police regulations in approximately 
sixty percent of all cities prohibit owners and tenants 
of premises (e.g., houses, buildings, cars, boats) to 
allow their places to be used for the purpose of 
prostitution. The High Court has upheld the legitimacy 
of these bylaws on the grounds that they serve the 
purpose of protecting the public order and, therefore, 
have a different purpose than Section 250 of the Penal 
Code. The regulations usually provide for a system of 
administrative measures which facilitate their 
enforcement. The Mayor, for example, is authorized to 
formally close down the violating business or club and 
to prohibit all nonoccupants to enter these premises. 

Police regulations of most larger cities also 
contain a Section which prohibits various forins of 
soliciting for the purpose of prostitution (e.g., 
Street soliciting or soliciting from behind windows). 
The prohibitions are usually worded in a manner than 
Known prostitutes can be arrested for loitering, 
standing, or sitting in or at a public place. In some 
Cities, the soliciting by customers has recently been 
penalized. "Police regulations in The Hague, Utrecht, 
Arnhem, and other cities list certain streets which are 


exempted from the prohibition of soliciting. The 


Amsterdam police regulations authorize the Mayor to 
issue a list of the streets where the regulations on 
Solicit ing’ dovnobtiapply . 

Finally, some cities have passed police regulations 
authorizing the Mayor to notify individual persons 
(common prostitutes) that for a period not exceeding 
three months they are not allowed to be present in 
certain areas of the city during certain hours unless 
they are using public transportation. 

The High Court has upheld the constitutionality of 


the ‘regulations ‘on soliciting. 


32253 Law Enforcement and Social Policies 
In 1976, the Assembly of Prosecutors General issued 

national guidelines for the investigation and 
prosecution of prostitution. According to these 
prosecution guidelines, Section 423.2, “living off the 
avails," is no longer to be actively enforced, as 
prostitutes are unwilling to testify; an active 
enforcement policy is to be taken against the 
"procuring of minors"; and a restraint and selective 
law enforcement policy is to be used against the 
Operators of bawdy houses and sex clubs. The latter 
prosecutions under Section 250 bis are to be initiated 
only when the activities occur outside the traditional 
designated areas for prostitution; where the public is 
offended; minors are unduly exposed to the 
manifestation of prostitution; or where prostitution 
causes a public nuisance. These guidelines however, 


have been repealed and no other guidelines exist. 


Le 


In the same year, the Police Committee of the 
Association of Dutch Cities issued a report on the 
municipal policies on prostitution.!2 The report 
presented a detailed description of the current law 
enforcement and administrative policies in the larger 
towns. The report claimed that these policies impose a 
form of selective control over the manifestations of 
prostitution. The administrative and enforcement 
policies are typically aimed at a stringent enforcement 
of all police regulations concerning bawdy houses and 
Street or window soliciting in all areas except those 
zoned specifically for prostitution. In most towns, 
police regulations provide the legal framework for 
these policies by explicitly exempting certain areas 
from the prohibition of soliciting. The policies of 
selective control are supported by means of informal 
police directives. In Amsterdam for example, the 
police do not arrest the owners or managers of existing 
bawdy houses in the inner city if they comply with the 
following’ ‘rules: no prostitutes below ‘the'sage "oP 21 or 
with a foreign nationality; no involvement in any other 
criminal activities; no blatant forms of soliciting; 
and no attempts at expansion. 

The policy of selective control is often further 
Supported by means of administrative measures. In some 
towns, the owners of bawdy houses or sex clubs who 
comply with the rules were issued formal licenses for 
the retail of liquor and, or, the presentation of films 


Or other forms of entertainment. In The Hague for 


Scholtes, J.F.tsa, Prostitution, Datavrana baeas: 

Mr. A. de Graaf Foundation (foundation seeking the 
social integration of prostitutes), Amsterdam, 1980 (in 
Dutch). 
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example, the city has recently decided to close off 
three "prostitute streets" to motorized traffic and to 
improve the condition of both the streets and the 
houses. The owner of the sex clubs have agreed to 
collaborate with the city in the latter improvements. 
The provision of the Penal Code prohibiting procuring 
(Section 250, bis) prevents the Mayors from licensing 
bawdy houses in an explicit manner. The report urged 
the central government to repeal this Section in order 
to give the cities more scope for the implementation of 
a policy. of selective control. 

In 1977, the Advisory Committee on Legislation on 
Sexual Crimes, issued a report on prostitution which 
generally endorsed the ideas expressed in the report of 
the cities.!3 The committee however, does not adopt 
the recommendation to repeal Section 250 (bis). 

In 1979, a working group of prosecutors drafted a 
memorandum on the law enforcement policy for 
prostitution, which supported most of the views 
expressed in the two reports previously discussed. The 
group recommended that the 1976 guidelines should be 
repealed and future policies be determined at a local 
level after the Mayor was consulted, and the owners of 
commercial sex businesses were to be arrested 
preferably for violating local police regulations. The 


group however, recommended that Section 250 (bis) in 


Municipal Policies on Prostitution. Association of 
Dutch Cities, The Hague, 1976. 
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the Penal Code should be retained on the grounds that 
the Section may be needed as a last resort in the 
future. The working group were of the opinion that the 
intention of this Section (250) does not prevent the 
adoption of local regulatory schemes to control 
prostitution. As a result of these recommendations, 
the 1976 national guidelines for the investigation and 
prosecution of prostitution were repealed. 

In 1980, twenty persons were arrested for procuring 
minors of which eleven have been convicted. Two 
persons were arrested for Section 250 (bis) (procuring), 
of which neither was convicted. According to a 
memorandum on the 1979 working group of prosecutors, a 
small number of persons are annually prosecuted and 
convicted for violating local police regulations on 
prostiLburions 

Regarding medical and health regulations, the local 
governments of some cities provide a special facilities 
Clinic for the prostitute but, the prostitutes are 
under no obligation to get a physical examination. It 
is also worth mentioning that research in Holland has 
indicated that venereal diseases among prostitutes are 


less prevalent than among the general population.1!4 


Public Opinion and Current Policy Trends 

The subject of prostitution has never been included 
in an Opinion poll in The Netherlands. It is generally 
assumed however, »that «the public sat: charge sis «mot 
strongly opposed to the current permissive policies of 


selective control. 


Third Interim Report of the Advisory Committee on the 
legislation on sexual crimes, Prostitution, The Hague, 
O77 bahia Dutch). 


The 1977 survey among the Mayors from all Dutch 
cities, found that some form of prostitution existed in 
202 of these cities. Of these 202 cities, 72 of the 
Mayors claimed that prostitution has generated some 
kinds of problems within the city. The most frequently 
cited problems appeared to be complaints of local 
residents about unwanted exposure to prostitution (42 
cities), extensive noise (32 cities), unfair 
competition with normal pubs (29 cities), and adverse 
effects upon real estate prices (27 cities).15 The 
Mayors of 13 cities reported that no satisfactory 
solutions have been found for these problems. An 
analysis of these findings indicates that street and 
window prostitution cause more problems than bawdy 
houses and sex clubs. 

In some towns, local authorities appear to be 
successful in restricting most forms of prostitution to 
certain areas without generating too much opposition 
from the residents of these areas.l® [In Utrecht, the 
area concerned is scarcely populated; in The Hague, the 
city has offered financial support to those residents 
who decided to move to another area; and in Arnhem, the 
prostitution business is concentrated in a traditional 
red light district: In response to strong opposition 
from residents, the Mayor of Rotterdam has closed down 
all commercial sex businesses in the traditional red 


light district. The city however, has not succeeded 


Scholtes, Hii. layeProstitutaony,, Data; andy, ideas. 
Schapenk, A.G.W., Prostitution Penal, Law,,Local 
Administration, in: Anti-revolutionaire staatskunde, 


Aug. 1977 (in; Dutton’. 
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in assigning a new "concentration area" for 
prostitution. The decision by the city of Rotterdam to 
license the exploitation of two ships as brothels was 
reversed by the High Council of State (Federal Court) 
On the grounds that the city would contravene Section 
250 (bis) of the Penal Code. This last decision has 
caused the Mayors of Rotterdam and Amsterdam, several 
other public figures, and concerned groups to urge the 
central government to repeal Section 250 (bis).1/7 
Recently, the feminist movement has expressed views 
that prostitution is as a symptom of a sexist society. 
Given the present situation however, the feminists 
argued that the prevention of exploitative and coercive 
forms of prostitution should be given high priority. 
Prostitutes should also be given the same legal and 
social protection as other workers. For this reason, 
some feminist authors support commercial sex businesses 
which are operated by a collective of prostitutes. In 
Order to facilitate the operation of such businesseses, 
these authors also urge the government to repeal 
Section 250 (bis).18,19,20 [ny March, 1984, the 
Minister of Justice publicly announced his intention to 


repeal Section 250 (bis). 


It must be noted, however, that once an area has offi- 
cially been zoned as an area for prostitution, the real 
estate prices within that area tend to increase in 
value, as managers of sex clubs are willing to pay 
higher prices, 

Scholtes, J.T.I., The State as Censor of Mores, in: 


Intermediair, 22. May 1981 (im Dutch). 


Mooyen, J., Prostitution and the Sections 250 bis and 
432 of the Penal Code, in: Trema (Journal of the Dutch 
Judiciary); "October 8) 1982% 


Report of the Conference on Sexual Crimes Against Women 
and Girls, The Hague, September, 1982 (in Dutch). 
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CHAPTER IV 


EXPERIENCES WITH PORNOGRAPHY AND 
PROSTITUTION IN THE FEDERAL REPUBLIC OF GERMANY 


1. Introductory Remarks 

The Federal Republic of Germany is a federation of ten 
states with approximately 60 million inhabitants. 

The legislative power is exercised primarily by the 
Bundesrat (federal Parliament). The constitution embodies 
the Bundesrat with exclusive legislative power in certain 
fields. In all other fields, including criminal law, the 
States can supplement federal laws with their own laws but 
the latter can never suspend federal laws ("federal law 
over rules state law"). Both federal and state laws can be 
annuled for contravening the constitution by the 
constitutional Court (Bundesverfassungsgericht). The 
Supreme Court is the highest federal court deciding upon the 
interpretations of legal items. The highest court for 
administrative law is the Federal Court of Administrative 
Law. | 

Criminal proceedings may only be instituted by the 
public prosecutors, who are career lawyers. German law 
recognizes the principle of legality, which means that the 
public prosecutor is bound to prosecute if an offence is 


made known to him. 


as Pornography 
2.1 Legislation 
The original Penal Code, (enacted 1871) had a 
section prohibiting the distribution, recommendation, 
advertisement, production, storage, exportation of 
"indecent texts", and the displaying and advertising of 


sex articles (articles for indecent purposes). In 


1900, this section was extended to prohibit the 
offering of indecent publications to youngsters. 

In the sixties, several proposals were put forward 
for a new law on pornography and in 1970, the socialist 
government presented a Bill to Parliament seeking to 
restrict the scope of the prohibition to the distri- 
bution of hard core (sadistic and pedophile) pornog- 
raphy, the offering of pornographic materials to 
youngsters and unsolicited mailings. This Bill was 
criticized, particularly by representatives from the 
ECathotacochurehen) Incorders to,accommodate thescritics, 
Parliament made several amendments to the Bill. The 
amendments enlarged the scope of the prohibition by 
penalizing the presentation of pornographic films in 
Cinemas and on television, and the display of 
pornography in shop windows, so forth; by expanding the 
section on the distribution of hard core pornography to 
include the portrayal of sex with animals; and 
byintroducing a special section prohibiting the 
production and distribution of violent pornography as 
an offence against public order. 

In a memorandum explaining the Bill, the government 
and several German penal experts, asserted that penal 
law should not seek to uphold certain standards of 
decency as a goal in itself. Sexual manifestations 
should only be penalized to the extent that they 
demonstrably damage the interests of individuals or the 
community. The penal experts who were consulted by a 
Special committee however, did not testify to the 
harmfulness of pornography for adults. For this 
reason, the government gave priority to the right of 


individuals to determine their own way of life and 


therefore, to liberalize most nonobtrusive forms of 
pornography. This liberalization would admittedly make 
it difficult to prevent the distribution of pornography 
amongst youngsters. The partial liberalization of 
pornography however, would enable law enforcement 
authorities to focus their efforts upon the 
distribution of pornography among the young. The Bill 
was enacted by Parliament in 1973. 

In the present Penal Code, a distinction is made 
between the laws on common pornography and hard core 
pornography. Section 184(1) of the Penal Code punishes 
anyone who offers pornographic materials to persons 
under the age of eighteen; has an exterior display of 
such materials, and their unsolicited mailing; 
presents pornographic films in public places where the 
charge of admission is mainly meant for the 
presentation of a film; and prohibits the export of 
pornography to other countries. Section 184(2) 
prohibits the presentation of pornography on television 
ands thenradi ods | Sect Tonal 443) 10n hard core 
pornography, penalizes the production and all forms of 
distribution of pornographic materials portraying the 
use of violence, the sexual abuse of children, or 
sexual acts of humans with animals. The maximum 
penalty for all pornography offences is one year 
imprisonment. 

Part XIII, Section 131 of the Penal Code, which 
deals with offences against public order, prohibits the 
production and distribution of hate literature and 
violent pornography (not necessarily related to sexual 
acts). This section makes anyone who produces, distri- 
butes, displays, advertises, imports or distributes to 
minors "materials which depict acts of violence against 


human persons in a cruel or otherwise inhumane way and 


thereby, glorify or treat as harmless such acts or 
which incite to racism" is liable to imprisonment not 
exceeding one year. This separate prohibition of 
"violent pornography" is unique in Europe and possibly 
throughout the world. 

The Law onwthe Protection sof: thew Young in Public 
Places contains a Section prohibiting the public 
presentation of films likely to be detrimental to the 
development of youth towards physical, moral or social 
fitness. The highest state authorities for the 
protection of youth are entitled to license films and 
to certify them as fit for the age groups under 6, 12, 
16 or 18. Anyone who contravenes this prohibition 
Or who by so doing thoughtlessly endangers a child or 
youngster in his development, is liable to a fine. 

The Law of 1965, against the dissemination of 
materials which are harmful for the young (the so 
called Filth and Smut Statute) embodies the Federal 
Board of Censorship with the authority to put publica- 
tions or other materials which are deemed harmful for 
youth on a Special list. All materials listed may not 
be made available to persons under the age of 
eighteen. Written, pictorial or audio visual materials 

re deemed harmful for the young if they endanger their 
moral development, especially by being indecent, 
coarsening, orebysineiting to acts of violence, crime, 
vacism or glorifying war. Materials not listed, but 
covered by the definitions of pornography in Sections 
131 and 184 of the Penal Code, or which seriously 
endanger the moral development of the young, can not be 


distributed among the youth. All these contraventions 


are punishable with imprisonment of up to one year. 

A special law prohibits grossly offensive adver- 
tisement for anticonceptives, stimulantia, and so 
forth. Finally, the Law on Commercial Activities 
(Gewerbe-ordnung) makes it obligatory for the managers 
of sex clubs which perform live shows, peep shows, 
etc., to apply for a license with the municipal 
authorities. According to this law, such licenses are 
not to be issued if the performances concerned will 


contravene positive law or morality. 


Jurisprudence 

The concept of pornography in Section 184 of the 
Penal Code was interpreted by the courts in the follow- 
ing way. A depiction is considered pornographic if it 
thrusts into the forefront sexual acts in a grossly 
obtrusive way and with the exclusion of all other 
aspects of human relations, and if its general purport 
is exclusively or predominantly aimed at a lustful 
interest in sexuality. In determining the pornographic 
character of any material, the courts do not take into 
account the subjective meaning given by the author. 
The courts have unanimously held that the mere por- 
trayal of a naked female or male body, sex organs, or 
sexual acts, including sexual intercourse, is not by 
itself pornographic. The mere depiction of sexual acts 
by a child or of children in obscene postures is not 
considered to be hard core pornography as defined in 
Section 184(3) of the Penal Code. 

The higher courts have delivered several decisions 
On the meaning and constitutionality of various speci- 


fic elements of Section 184 of the Penal Code. The 


Court of Constitutional Law (Bundesverfassungsgericht) 
has especially been asked to comment upon the consti- 
tutionality of the subsection prohibiting the presenta- 
tion of pornographic films in ordinary public cinemas 
(e.g., cinemas which collect an admittance fee 
predominantly meant for the presentation of a film). 
According to a memorandum explaining the purpose of the 
Bill, this subsection wants to prevent the presentation 
of pornographic films to youngsters. The legitimacy of 
this prohibition however, was questioned with the 
argument that the licensing scheme of the Law on the 
Protection of the Young already sufficiently prevents 
the presentation of pornographic films to youngsters. 
The Court of Constitutional Law decided that the 
licensing system does not provide a sufficient amount 
of protection for youth, as ordinary cinemas can never 
prevent the incidental admittance of a youngster. 
Therefore, Section 184 regulations on films are not 
Superfluous. Nevertheless, the courts found it 
extremely difficult to decide upon whether or not an 
admittance fee was collected "predominantly" for the 
presentation of a film. Presently, various courts 
apply quite different standards in determining this 
quest lon swsAccordingitto the /Supreme court 
(Bundesgerichtshof), this question must eventually be 
resolved by the legislator. 

The Section on violent pornography (Section 131, 
P.C.) has also created severe of interpretation 
problems. The courts do not readily assume that a 
depiction of violent acts, however cruel or inhumane, 
glorifies such acts or portrays them as harmless. 
Consequently, the scope of the prohibition is very 


limited. 


In a 1981 Federal Court of Administrative Law 
(Bundesverwaltungsgericht) claimed that the licensing 
by some municipal authorities of peep shows, should not 
be licensed as they are in contravention of morality. 
The Court was of the opinion that peep shows are 
injurious to human dignity, which according to the 
constitution is to be upheld against the wishes of the 
persons concerned. The Court decided that the mere 
exposition of a naked female body is not sufficient to 
injure human dignity and that other forms of live shows 
can still be licensed. The Court noted, that given 
their special characteristics (their automated 
procedures, the dehumanizing isolation of female 
bodies, and the opportunities given for masturbation) 
peep shows are to be considered particularly immoral. 

It is still unclear what impact this verdict by the 


Court will have on the licensing of peep shows. 


Law Enforcement 

There are no special guidelines for the prosecution 
of pornography cases. In Hamburg, prosecutors may not 
initiate proceedings under Section 184 of the Penal 
Code, or any of the Sections in the Protection of the 
Young Law, against a first offender. Recidivists are 
usually offered the opportunity to pay a fine in order 
to avoid a conviction by the courts. 

The Hamburg police force has a special unit for the 
protecti6n of (the ‘young? VeThrs unit: periodically 
inspects shops that sell forbidden pornographic 
material to minors. The police unit however, found it 


practically impossible to control the admittance 


policies for cinemas, peep shows, etc., with regard to 
youngsters. 

Since 1982, the Federal Republic has experienced a 
boom in the sale and renting of video films portraying 
acts of extreme violence. Several video shops that 
rent video films were known to contravene the 
Protection of the Young Law. Presently, the 
prosecution of these cases is one of the priorities for 
the public prosecutors. 

An overview of the number of convictions and of the 
number of cases dismissed by the public prosecutors 
concerning Section 184 of the Penal Code is presented 
in Table 4, 

TABLE 4 
Numbers of Convictions and Cases Dismissed by 
the Public Prosecutors for Contraventions of the 


Sections on Pornography in the Penal Code for the 
Federal Republic of Germany between 1960 through 1982 


Year Convictions Cases Dismissed 
1960 444 unknown 
1970 263 s 
1971 388 261 
1972 510 233 
1973 488 303 
1974 380 382 
1975 298 226 
1976 21h 190 

Vi Ny as Pa iif 197 
1978 163 144 
1979 163 108 
1980 150 143 
1981 120 93 
1982 128 bO3 


Table 4 shows that following the enactment of the new 
law in November, 1973, there is a decline in the number 


of convictions especially after 1974. 


The relatively high number of dismissals seems to bear 
witness to the difficulty of submitting sufficient 
evidence for a conviction under Section 184.1 The 
usual penalty for these offences is a fine. In 1982 
however, 11 persons were sentenced to imprisonment. No 
statistics were available on the number of convictions 
for violent pornography. It is generally known 
however, that very few such convictions have 


occurred. 2 


2.4 Public Opinion and Current Policy Trends 
2.4.1 Public Opinion 
No relevant surveys on the attitudes towards 
pornography have been conducted in Germany. Presently, 
it appears that the public is not interested in the 
subject of pornography. Groups who oppose pornographic 
films, especially taking a view to protect the young, 
seem to agree that the government should take action in 
One form or the other against the spread of these 
films. 
On the other hand, the negative decision by the 
Court for Administrative Law on the licensing of peep 
Shows was severely criticized by penal lawyers and 
sexologists. The Director of the Department for Sexual 
Studies at the University Hospital in Hamburg, for 
example, has characterized the argumentation behind the 


decision as "backward" and "pathetic." 


1 Cases can be dismised by the prosecutor when he con- 
Siders the evidence to be weak or when the defendant 
has agreed to pay a fine (relatively small) to the 
prosecutor. 

2 E. Uschuld, Exrtahrungen mtc- par. 15) SeGe in. Geet 
Strafrechtlichen Praxis, in: Recht der Jugent und des 
Bildungswesen,. 25 vol.onr. 4,luly/Aug. Loa. 


The feminist movement in West Germany appears to be 
divided on the question of pornographic policies. Some 
groups demand a total ban of all materials including 
advertisements that are sexist in character, similar to 
the antidiscrimination laws in other countries. The 
Same groups also demand a total prohibition of 
distributing of violent video films because the victims 
in these films are predominantly of the female sex. 
Other feminist groups have ambivalent opinions on the 
use Of more repressive measures. They fear that new 
prohibitions might not be directed against sexist 
pornography but against all forms of deviant sexual 
behaviour, including lesbianism. These groups also are 
concerned with the emergence of a new wave of 
puritanism that may negatively effect the emancipation 
of women, which never was one of the movement's 
objectives. The latter groups are, for example, also 
strongly opposed to the recent prohibition of peep 
Shows because the women involved will be pushed into 
prostitution by this new repressive policy. 

According to recent estimates, 5,000 video films of 
a horror and violent nature are for sale in the Federal 
Republic.3 The sales of such video films have given 
cause for concern among a large part of the public. 

Since the enactment of the new law on pornography 
in 1973, the number of rapes registered by the police 


has’ Geclined. This does not confirm nor infirm 


Bundestag-Drucksache 10/806, p. 37. 


however, the hypothesis of some that the free 
availability of pornography will generate sexual 
crimes. Nevertheless, some people assume that the 
present day video film pornography will indeed generate 


sexual crimes. 


Ais Aie2 Current Trends in Policy 
In December 1983, the coalition government of 

Christian Democrats and Liberals published a draft 
document to amend, the Law on the Protection of the 
young in Public Places and other existing laws 
(Bundestag-Drucksache 10/722). The draft proposed the 
following legal provisions against the distribution of 
brutal and pornographic video films: 


1. The dissemination of video cassettes among 
youngsters will be made subject to the same 
licensing regulations as ordinary films. This 
means that video cassettes may only be shown to 
youngsters if they have been licensed for that 
purpose by the state authority for the 
protection of the young; 

2. Materials which are harmful for the young may 
not be distributed among them, regardless of 
whether they have already been indexed as such 
by. the authorities or not. (This proposal is 
an amendment to the Law Against the 
Dissemination of Materials Which Are Harmful 
for the Young.) It will make the time 
consuming screening procedures established by 
this Law less important. The prohibition to 
distribute such materials will include the 
renting of video cassettes; 

3. Finally, it is the government's intention to 
modify the existing section on violent 
pornography (Section 131, P.C.) in such a way 
that the manufacturers and purveyers of horror, 
or fighting films, which are socially harmful 
in a general sense, can be prosecuted more 
effectively. The production of all materials 
depicting acts of Violence-1n a cruel or 
Otherwise inhumane way will be prohibited. 


This proposal means that the present 
requirements for a conviction, that such 
materials glorify violence or suggest its 
harmlessness, will be dropped. 


It is possible that the above-mentioned proposals will 


be enacted in the course of 1984. 


3% Prostitution 

3.1 Legislation and Jurisprudence 

eae ha: Legislation at the Federal Level 

During the 19th century, there werestringent 
licensing regulations. This system however, was 
abolished in 1927 and a new law introduced prohibiting 
certain activities associated with prostitution (e.g., 
habitual or commercial procuration and living off the 
avails). During the reign of the national socialist 
party (1933-1945), the legal situation remained 
basically unchanged. The prostitutes themselves 
however, were subject to extremely repressive 
measures. Many of the prostitutes were detained under 
the laws on the Sterilization of Habitual Offenders and 
The Socially Unfit laws, of 1933. From. 1939, persons 
with venereal diseases amongst whom many were 
prostitutes, were detained in special institutions and 
later many of them were gassed by way of "euthanasia." 
In 1970, a Bill was presented to Parliament for a 

new Penal Code containing revisions of prohibitions on 
prostitution. The government asserted in a memorandum 
that the moral harm done by the encouragement of 
extramarital liaisons didi not).by itself justify, penal 
prohibitions. Procuration should only be prohibited 


with the aims of protecting the young and protecting 


the interests of the prostitutes themselves. 
Concerning the latter objective, the government 
Observed that few persons enter the profession of 
prostitution voluntarily and that all prostitutes run a 
great risk of being made dependent upon others or being 
socially harmed in other ways. The 1970 Bill which was 
finally enacted in November, 1973, includes several 
sections on procuration. Section 180 prohibits the 
procuring of minors under 18 years ("putting such 
persons in a position where they can prostitute 
themselves for personal gain or assisting them therein 
by means of mediation"). In addition, Section 
180(a)(4) makes anyone liable to imprisonment, who 
leads someone under the age of 21 into prostitution or 
urges such a person to start or continue prostitution. 
According to Section 180(a), a person who operates 
an establishment in which others prostitute themselves, 
is liable to imprisonment for "procuring": 


if the prostitutes are kept in a posi- 
tion of economical or personal depen- 
dency; if the prostitution is furthered 
by other means than by the simple 
provision of rooms and the usual 
accompanying services; if the prosti- 
tutes who are provided with lodgings 

are urged to prostitute themselves or 
are exploited financially for that 
purpose; if prostitutes aré actively 
recruited; and, if prostitutes under the 
age of eighteen are provided with facil- 
ities of any kind. 


Section 181l(a) makes anyone liable to imprison- 
ment for "exploitative pimping" who maintains a 


personal relationship with a prostitute and (a) 


exploits her; (b) supervises her work for his own 
Financial gain; (c) takes measures which prevent her 
from giving up her profession; and (d) facilitates her 
work in a business like manner by bringing her into 
contact with clients. 

Section 181 makes anyone liable to imprisonment for 
"trafficking in human persons," who induces someone to 
be a prostitute by using violence, by threatening her 
Or by applying a ruse; or, who recruits, or abducts 
someone, with the aim of compelling her to perform 
sexual acts by exploiting her vulnerability in a 
foreign country. 

Finally, Sections 184(a) and 184(b) of the Penal 
Code, are directed against certain activities performed 
by prostitutes. Section 184(a) penalizes repeated 
contraventions of local bylaws prohibiting certain 
forms of solicitation (to be discussed below), while 
Section 184(b) prohibits prostitutes to solicit clients 
in the vicinity of schools or other places frequented 
by youngsters. 

Each state within the Federal Republic of Germany 
is explicitly authorized by law within the Federal 
Penal Code of 1973, to pass bylaws prohibiting 
prostitution in certain parts of the towns and, or, 
during certain hours with the aims of protecting the 
young or protecting public decency. These bylaws 
however, may not ban prostitution altogether in towns 
with a population of more than 50,000. Towns must have 
at least one area exempted from this prohibition. All 
states have enacted such bylaws except for West Berlin, 


which “repealed “its prohibitions of soliciting in 1970. 


The Law on the Repression of Venereal Diseases of 
1954 authorizes health institutions in the states to 
demand medical examinations for anyone who is seriously 
suspected to have a venereal disease. According to 
this law, the states' health institutions can demand 
that prostitutes must register themselves and appear 
for regular medical checkups. All states have enacted 
State laws governing the details of these obligatory 
medical examinations. 

Finally, any foreigner who acts as a professional 
prostitute can be deported under Section 10 of the Law 


on Aliens. 


Z.ebre2 Legislation in the State of Hamburg 

All states, except West Berlin, have passed bylaws 
designed to control street solicitation. In this 
report, the regulations of the State of Hamburg will be 
discussed by way of example. It must be pointed out 
however, that the State of Hamburg, with its 
international harbour is not typical of the other 
German states. 

In 1980, the State of Hamburg passed a law 
Prohibiting street or window solicitation in those 
parts of the city of Hamburg which have traditionally 
attracted prostitution. In these parts of the city, 
public solicitation is permitted between the hours of 8 
pem. and 6 a.m. On one particular street however, the 
Herbertstrasse in the district of St. Pauls, 
solicitation is still permitted during the whole day. 
The entrances to this last street are blocked and 
youngsters and women are not allowed. The prohibition 


is meant to diminish the nuisances caused by street 


solicitation within the inner city of Hamburg. In 
other cities (e.g., Miinchen), the prohibitions are 
aimed at totally banning prostitution from the inner 
city. 

In the State of Hamburg, all prostitutes are 
legally required to register themselves at the bureau 
of the central health inspector and to visit this 
bureau for a weekly medical examination. The 
enforcement of this regulation is the sole 


responsibility of the health inspector. 


Iska2 Jurisprudence 
Concerning the new sections on "procuring" and 
“pimping” the courts have made a series of important 
decisions on the meaning of certain terms. The city of 


Hamburg has two “eros centres" (e.g., blocks of 
apartments with approximately 150 rooms that are rented 
to prostitutes for the reception of customers). The 
owners and managers of these "prostitution centres" 
cannot be convicted under Section 180(a) of the Penal 
Code (procuring), as long as they only provide basic 
facilities to prostitutes. 

The operators of "call girl" businesses contravene 
the prohibition of procuring, because they usually 
recruit prostitutes. When customers are brought into 
contact with a particular prostitute by means of a 
personal communication with the operator of such 
business, the latter can also be convicted for 
pimping. The regular reception of large sums of money 
from a prostitute does not by itself constitute the 
crime of “exploitative pimping" (Section 18l(a)). To 


be convicted under this Section, a person must have 


grossly exploited the labour of a prostitute or exerted 
some form of undue influence upon her (e.g., by making 
use of a position of psychological dominance). 

The simple provision of physical protection during 
work does not constitute the crime of "Supervisory 
pimping" (Section 181(a)). To be convicted under: this 
Section for instance, a person for instance, must 
control the payments to a prostitute. 

A person cannot be convicted for trafficking in 
human persons (Section 181) if the woman involved was 
informed in advance of the purpose of her trip abroad. 
In such circumstances, the organizer of the trip cannot 
be said to have exploited her vulnerable position ina 


FOreLOgnN = counery* 


3.2 Law Enforcement and Social Policies 
S220 The Size and Nature of Prostitution 

In 1973, the number of prostitutes per 1 million 
inhabitants was estimated at 1,500 in the large urban 
areas of West Germany .4 On the basis of this rate, 
the total number of prostitutes in West Germany can be 
estimated at approximately 30,000. 

In Hamburg, 1,688 female prostitutes were 
registered with the health inspector in 1979. Every 
month, approximately 70 new prostitutes are 
registered. There were no clear trends in the number 
of’ prostitutes -Ssincem 1 970." “Accordingutoe® chemnanburg 
police, nonregistered prostitutes out-number the 
registered ones. In a recent monograph on prostitution 
in Hamburg, the total number of prostitutes was 


estimated to be at its lowest rate, with 4,500 


4 Kerner, H.J., Professionelles und organisiertes 
Verbrechen, Wiesbaden, 1973. 


(Kahmann, Lanzerath, 1983). According to the Hamburg 
police, the number of prostitutes has increased since 
the mid seventies. 

In Hamburg, like elsewhere in Germany, prostitution 
takes four main forms: street solicitation and 
solicitations ine bars, etc. ;. prostitution im so: called 
eros centres; special prostitution streets (window 
solicitation); and prostitution in private sex clubs 
and fronts); (a ncluding,.call, girls)... In Hamburg;,) the 
police have identified approximately 100 to 120 sex 
Clubs and fronts. The daily rent of the rooms is 
approximately 65 DM ($30 Cda). Consequently, only 
prostitutes who have many customers can afford to work 
in these centres. Their average daily earnings are 
approximately $200 Cda. 

Since the mid seventies, the number of prostitutes 
offering their services in small ads in local papers is 
on the increase. They receive their customers in their 
own flats or meet them in hotels. The number of sex 
clubs outside the traditional red light districts has 
also increased. As a result of these trends, a second 
prostitution "market" has developed outside the 
traditional: districts within the inner city. According 
to the police, the number of very young prostitutes 
working» inywprivate clubs, arej,ancreased. )} Most 
prostitutes in Hamburg, especially the younger ones, 


maintain a relationship with a pimp. 


34.12% 2 Law Enforcement 


There’ are no guidelines or directives for the 


prosecutors or the police on prostitution in Hamburg. 


The municipal police keeps under surveillance the 
traditional red light districts including the eros 
centres. The new regulations prohibiting street 
solicitation in certain parts of the city during day 
time are actively enforced by the police. Since the 
local courts of Hamburg demand clear evidence that a 
prostitute has effectively contacted a customer, the 
police have occasionally made use of decoys (police 
officers presenting themselves as potential 
customers). In spite of these efforts, the goal of 
containing street solicitation within certain areas has 
not yet been achieved. 

According to the police, the investigation of cases 
of (exploitative) procuring or pimping is extremely 
difficult because the prostitutes are seldom willing to 
testify before a judge. If a prostitute files a 
serious complaint, the defendant is usually arrested at 
once and brought before the investigative judge. Quite 
often however, such cases are eventually dismissed due 
to the lack of evidence. It is expected that newly 
established units of ‘the police specializing in 
Organized crime and employing undercover agents, will 
be capable of investigating cases of exploitative 
pimping and trafficking more effectively. 

The following table presents the number of 
convictions under sections 180, 180(a), 181, 181(a)and 


184(b) of the Penal Code since 1975. 


TABLE 5 


Convictions Under the Section 180 (Procuring 
of Minors), Section 180(a) (Illegal Procuring), 
Section 181 (Trafficking in Women), Section 181(a) 
(Exploitative Pimping), Section 184(a) (Illegal 
Prostitution), and Section 184(b) (Prostitution 
Endangering the Young), of the Penal Code for the 
Federal Republic of Germany for the Years 1975 through 1982 


Section of the Penal Code 


180 180(a) 181 181(a) 184(a) 184(b) 
19:75 95 42 16 290 Py, 0 
1976 61 rat 24 184 680 2 
tLe War 50 96 14 160 583 7 
L978 39 82 25 res 638 2 
1972 43 70 17 126 587 2 
1980 29 74 28 114 481 2 
e9GT ofe) 89 Pi) LOK 306 2 
1982 B2 95 18 104 343 1 


Source: Statistishces Bundesamt 


Ite ene cases or Sectronm 190 “(procuring -of mrnors) 
and Section 180(a) (illegal procuring), the usual 
penalty given is a fine or a suspended sentence of 
imprisonment. Under Section 184(a) (illegal 
prostitution), the usual sentence for conviction is 
a fine. Defendants under Section 181 (trafficking 
in women) and Section 181l(a) (exploitative pimping) 
however, are usually sentenced to a term of 
imprisonment (for 181(a) the average term is 


approximately 1 year). 


3.3 Public Opinion and Current Policy Trends 
There have not been any studies on the public's 
view on prostitution. It can be said however, that the 
women's movement in West Germany generally rejects all 


repressive measures directed against prostitutes. 


Although prostitution is condemned as an expression of 
the repression of women in society, all repressive 
formsi-ofxcontrokling) prostitution are, meyecitedict or 
being counterproductive. By such policies, the goal of 
repressing prostitution is not achieved at all while 
the prostitutes themselves are greatly victimized by 
it. For this reason, the women's movement in West 
Germany urges for improvements in the social position 
of prostitutes and the repeal of all existing prohibi- 
tions with discriminatory features. 

The Bureau for the Emancipation of Women,° an 
official body established by the senate of the State of 
Hamburg, advocates the repeal of the existing bylaws 
prohibiting street solicitation in certain parts of the 
City. These prohibitions are a burden for the prosti- 
tutes and have not achieved their aims. The Bureau is 
also critical of policies aimed at containing prostitu- 
tion, within a. few narrow jareasin. the city. .Wbhis 
policy makes the prostitutes more dependent upon the 
landlords and gives the pimps optimal conditions for 
controLbing “"thein"sprostitutes.»..Finalhly,.thexBureau 
Supports the demand of many prostitutes, for the aboli- 
tion of the discriminatory regulations on medical 
examinations. Although no formal statements have been 
made to that effect, it is to be expected that the 
system of obligatory registration and weekly visits to 
the health inspector will indeed be abolished in the 
near future. The present day availability of effective 
medicines against most venereal diseases has made the 
need for such an expensive system less urgent. A 


federal committee of governmental experts has 


Leitstelle zur Gleichstelling der Frau. 


recently drafted a proposal for a new law which would 
make visits to a special clinic for veneral diseases 


eopLlonal. 
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CHAPTER V 
EXPERIENCES WITH PORNOGRAPHY AND 
PROSTITUTION IN DENMARK 


j Be Introductory Remarks 

Denmark is a constitutional monarchy and a unitary 
state with a population of five million. Legislative power 
is held by a unicameral Parliament. The judicial system 
contains approximately eighty-four courts, two high courts 
and one Supreme Court. The Minister of Justice is 
responsible for prosecution and is represented by a Director 
of Public Prosecutors. At the first level, however, the 
prosecution is presented by lawyers working for the Chiefs 
Of Police. The police lawyers are given general directions 
from the Director of Public Prosecutions. Danish law 
adheres to the principle of legality. Deviation from this 


principle is permitted only within very narrow limits. 


2. Pornography 

2.1 Legislation and Jurisprudence 
From 1939 to 1967, Section 234 of the Danish Criminal 
Code had the following text: 


Subsection 1. Anyone shall be liable to fine, 
Simple detention or, under aggravating 
circumstances, imprisonment up to six months, who: 


dh, offers or hands over obscene writings, 
pictures or objects to a person under 18 
years of age; 


ae publishes or distributes, or with such an 
intention makes or imports obscene writings, 
pictures or objects; 


3% arranges public addresses, performances, or 
exhibitions of an obscene content. 


Subsection 2. If the mentioned actions are 
committed for commercial purpose, fines can only 
be used as penalty under especially extenuating 
circumstances. 


Subsection 3. Anyone who, for the purpose of 
gain, publishes or circulates or with such 
intention makes or imports written material, or 
pictures which, without being actually obscene, 
must be assumed to have a purpose commerical 
speculation in sensuality, shall be punished with 
a fine or simple detention for any term not 
exceeding one year. 


Section 234, Subsection 3, was not included in the 
Original version introduced in 1930 (proclaimed in 
1933) it was inserted in 1939 in an attempt to extend 
the. scope .of ."“obscenity sto. corrcespondswith, the 
worldwide puritan movement of the 1930's. However, in 
practice Subsection 3 was hardly ever used. Over the 
Vearcs -convictions ,according to.Section.234, although 
were few, were mainly concerned with importers and 
purveyors of foreign pornographic literature. In 1957, 
an English version of Cleland's Fanny Hill was found to 
violate the law along with a number of other books, but 
tie 9G, saa Danish  (Unexpurdated) «translation ofthat 
Same book was found not to be in violation by the 
Supreme Court. (This clear indication of a change in 
the legal view of what was to be considered obscene was 
the reason for the Minister of Justice,ditrecting the 
Permanent Penal Law Committee to investigate the 
question of obscenity and make recommendations for a 


penal law reform. 


The Permanent Penal Law Committee (1960), supporting 
its recommendations upon reports from, among others, 


educationalists, psychologists, criminologists, and a 


report from the Medico-Legal Council!, proposed a 
repeal of the ban on obscene writings. It was adopted 


by the Danish Parliament in 1967 by 159 votes to 13. 


From 1967 to 1969, therefore, Section 234 was 
identical with Subsection 1 of the earlier version, 
except for the word "writings" which had been deleted. 
During the ensuing debate in Parliament on this 
amendment, there was a widespread inclination to extend 
the repeal to also include obscene pictures, objects, 
and performances, "if experiences with the present 
amendment turned out to be as positive as expected." 
The expected result was mainly a waning of interest in 
such material when similar interest was no longer 
Spurred by the illegality. By 1969, politicians had 
become convinced that an absolute effect had in fact 
occurred (see Kutchinsky, 1973) and without once again 
asking the Penal Law Committee's advice, the present 


version of section 234 was adopted in Parliament. 


While it was generally agreed that all available 
evidence pointed in the direction of pornography not 
being directly harmful to individuals, the following 
concluding statement of the Medico-Legal Council may he 
of particular interest: 


"On the basis of general psychiatric and child 
psychiatric experience it cannot be assumed that the 
direction of the sexual bent, the mental development of 
the personality or the total attitude toward sexual 
life and sexual-ethical norms can - in adults or in 
children - be influenced in a harmful direction through 
the media here discussed (pornogrpahic literature, 
pictures or films). Whether these media may have a 
beneficial influence on a group of inhibited and 
sexually shy neurotic personalities is doubtful, but 
can hardly be totally excluded. What has been said 
here, holds true no matter whether the pornographic 
publications, pictures, etc. describe normal or 
perverse sexual relations." (Report, 1966, p. 40). A 
review of the Penal Law Committee's Report, see Waaben, 
Lo7 1. 
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Section 234 (1969) of the Danish Criminal Code, 
now reads whoever "sells indecent pictures or objects 
to a person under 16 years of age" is to be punished by 
fine. sAccording, to, thissdaw,2itvisyneot punishable, for 
instance, to show, give, send, or lend such material to 
persons under 16; the mere attempt to sell pornographic 
material to underage persons is not punishable2. 
According to this legal practice, the main criterion 
for prosecution with respect to a picture must contain 
detailed and strongly offensive depiction of sexual 
topics (including the sexual parts of a single person) 
in cases where such an illustration cannot be 
considered justified by artistic merits or by a 
scientific or educational purpose (Waaben, 1983, 
par 99a 


Section 235 (1980) has a special provision 
concerning pornographic photography depicting 
children. According to this new section, “any person 
who for commercial purpose sells or in other ways 
distributes or with such an intent produces or procures 
indecent photographs, films or the like of children, is 
punished by fine." The intention of this provision is 
to protect children against exploitation by the 
pornography industry3. While the very taking of 
pornographic pictures and films of children, has always 
been punishable according to other sections of the 


Penal Code (Sections 232 on indecent behaviour or 


The term "indecent" (Danish: utugtig) has been 
established (only)..through triais prior to the, 1369 
amendments. "ObjectsL" refers mainly to obscene 


sculptures. 


Since 1971 so-called "Child pornography” has appeared 
on the market. 


Sections 222, 223, 224 or 225 on sexual relations with 
a child under the age of 15 years) several police 
investigations of child pornography during the 1970's 
have shown that it is generally not possible to find 
the original author of the pictures. The new Act 
therefore, provides an adiitional means to curb the 


trafiacviniichi Ldapornography? 


Non-commercial traffic in child pornography is not 
punishable, nor is the sale, publication or 
distribution of non-pornographic texts, drawings, and 
other depictions of children. "Indecent" has the same 
definition as mentioned under s. 234 above, which 
means, for instance, that the sale, publication or 
distribution of nude pictures of children (the contents 
of the majority of photographs in child pornography 
magazines; see Kutchinsky, 1980 and 1983), is not 
punishable. The definition of "children" however, has 
become non-distinct resulting in technical difficulties 
of proof: for: theo prosecuttonsugTosclarify-these 
problems guidelines are provided by the law makers 
Suggesting that age groups under 15 years are 
children. However, in practice (which has not yet been 
established in court), the main criterion to define 
children will probably be whether the courts decide 
that the child was not yet entered or only just seems 
to have entered puberty (Greve, Larsen & Lindegaard, 
19807 VpAvea0i.. 


Section 232 of the 1930 Code, contains the same 
wording as section 185 of the 1866 Penal Code, provides 
additional protections against offences of indecency 


involving pornography. It provides punishment (from a 


fine up to four years of prison) to any person who "by 
indecent behaviour violates feelings decency or gives 
publvemoftences tseundéertthis Section,aforsinstance, a 
person who sends, shows or reads pornography to 


unconsenting adults or to children can be punished. 


Standard Police Regulations, Section 12(1) defines 
the public display of writings and pictures "of an 
offensive (obscene) character,"and section 10(3) 
proscribes the distribution into houses of such 
writings and pictures to persons who have not ordered 
them. While provisions of this nature existed before 
1969 "decriminalization" of pornography, they were 
partly amended and partly imposed in a circular by the 
Department of Justice in 1969. This was done to ensure 
that people were not unwillingly exposed to 
obscenities, whether in the form of displays in 
pornographiegmotionepictures,,or insthes,form,of 
advertising brochures from pornography firms 
distributed to people at random. (See also Greve, 
Bondows  Schauty  Loesdgripy m28rand 134£E ., 


Similarly, postal laws forbid the mailing of 
obscene material to persons who have not ordered it. 
Denmark's continued adherence to international postal 
conventions forbid the mailing of pornographic material 
(even solicited) to countries where such material is 
forbidden. This provision does not apply to the 
Shipment of pornography abroad through private 
agencies. 


‘ 


2.1.1 Film Censorship in Denmark 
Until 1969, all films were censored by the 


Boatd4o£u Filmy Censors.s' Then filmyecouldgbe 


classified as being totally forbidden (extremely 
rarely done), released to all audiences, or 
restricted to persons under 16 years. Release of 
a motion picture could depend on removal of 
certain parts, which were considered by the Board 
of Film Censors, to be either too explicitly 
violent or sexual. Criteria of violence and sex 
were also applied to the child protection rating. 
The criteria obviously changed considerably 
overtime and especially during the years before 
the repeal of the pornography ban and of adult 
film censorship. During the 1960's, the emphasis 
Clearly changed in the direction of greater 
leniency regarding nonviolent sex, and eventually 
Only explicit violence became grounds for 


censorship cuttings. 


In 1969, the new Cinema Law removed 
censorship of motion pictures. Films could be 
shown to adults in licensed cinemas without 
passing the Board of Film Censors; however the 
film had to be labelled, “Restricted to persons 
Over 16 years of age." The board had to approve 
films that the distributors wanted to show the 
children. The following ratings could be applied: 
"Restricted 16 years" using criteria gross 
violence and hard core pornography or "Forbidden 
to children under 12 years of age" using the 


Criteria explicit violence and sexual scences. 


Until 1972, a very strict licenses system 
prohibited the showing of films (including 
pornographic ones) on unlicensed public premises. 


License to run a public cinema was granted under 


tight,trestrictions and couldjsinoprinciple;sbe 
withdrawn if the owner did not keep up to a 
certain standard. In practice, however, no 
interference occurred especially 1969 when a few 
public cinemas began showing hard core 
pornographic movies quite regularly, and in 1972 
the restrictive Cinema Law was replaced by a very 
liberal one, where a license was given to any 
applicant on conditions solely regarding health 


and fire standards of the premises. 


Television broadcasting of films is not 
subjected to the cinema laws, but films not 
deemed by the Board to be suitable for children 
are usually shown late in the evening, and the 
announcer will comment that the "film is 
unsuitable for (young) children." Video films for 
private use are exempt from all censorship and in 
1983, a working party of the Governmental Media 
Commission recommended a voluntary system of 
"control" implying only positive guidance of video 
films consumption for children: Lists of 
recommended video films are to be issued by a 
board regularly and placed in shops, libraries, 


and so forth. 


2els2 The Availability of Pornography 
Both production and contents have currently 
beenestudied,isee_Kutchinsky, 19273,.1983)..,caies 
of pornographic material sharply decreased after 
an initial short period and during the months 
before and after the repeal of 1972. Due to the 
easy accessibility of crossing national and 


language borders, there is a considerable export 


of pictorial pornography, which has resulted ina 


Steady level of production. 


Regarding the contents of pornography, no 
Significant changes have occurred (except for the 
disappearance of child pornography over the 
counter) since the full spectrum of pornography 
became available around 1971. Contrary to 
claims4 that violent pornography is increasing, 
the fact is that such themes as rape were more 
frequent in the pornography of the early 1970's 
than today. The explanation for this seems to be 
a very local one; one of the significnt producers 
of pornography in the pre-repeal and immediately 
post repeal days appear to have been by personal 
inclination to sadomasochist. The major 
publication "Weekend Sex", which appeared in 
several languages, regularly featured a soft core 
fashion of sadomachochism. When the publisher 
died in the mid 1970's, his publications reverted 
to the mainstream of pornography, continually 


illustrating "ordinary heterosexual orgies".? 


The selling of pornographic material to 
minors is not regarded as a social problem in 


Denmark. If children want pornography, they may 


This claim stems from the USA, where violent 
pornography was only becoming available around 1975. 


It is estimated that ordinary heterosexual orgies 
constitute 95% of all pornography. As well, it is 
estimated that "violent pornography" constitutes 
between one and two percent of the quantities of hard 
core pornography, which in turn constitutes about one 
percent of the printed mass entertainment media. 


very easily obtain it. For example, they can view 
pornography from the small selection of 
pornographic literature available in some ordinary 
news stands (this represents no offence, as long 
as the material is not sold to them) or they can 
obtain it from vending machines. If one child has 
a pornographic magazine, it is often passed among 
the children. Institutions for children have 
adopted a very permissive attitude vis-a-vis 
pornography and very positive results of this 
policy have been reported (see Kutchinsky, 
manuscript). The general impression is that 
Danish children, having seen and having such an 
easy access to pornography, display remarkably 
little interest in it.® perhaps one of the 
reasons for this is the obligatory sex education 
in schools and the easy availability of very 
explicit sex education and fiction literature on 


sexual matters for children in public libraries. 


Law Enforcement Policies 

Prior to 1960, there were very few prosecutions of 
pornography, no more than a handful, altogether before 
hard core pornographic magazines and films began to 
appear after the mid 1960's. Although large amounts of 
hard core magazines were seized by the police, there 
were few prosecutions and in some cases, the material 
was later returned to the trade people when it became 


legalized in 1969. 


It is unknown to what extent puberty children will use 
pornography for masturbation. 


There have been few prosecutions pursuant to the 
present Section 234. Only one case is recorded, where 
the owner of a pornography shop was accused of having 
sold pornography to persons under 16 by placing a 
vending machine with pornography outside the shop. The 
Supreme Court acquitted the defendent in 1971, because 
the attempt to sell pornography is not punishable and 
there was no proof that sale to minors had acutally 


taken place. 


Under the 1980 Child Pornography Act, no case of 
transgression have been prosecuted. In fact, child 
pornography disappeared from the distributor's 
catalogues, the shelves of Danish producers, 
wholesalers and retailers as soon as it became obvious 
that the Bill would be adopted. The apparent reason 
for this is that the demand for child pornography was 
very limited (see Kutchinsky, 1980 and 1983). 


Considerable effort was made by police and 
prosecution to control public disply of pornography, 
unlicensed film performances (before 1972) and live sex 
Show performances. Since 1969, there is a very 
specific and relatively restrictive policy on public 
display of sexually offensive pictures, whereas before 
the amendment to Section 234 in 1969, whatever was sold 
inside a sex shop could also be on display in the 


windows. 


Along with the repeal of 1969 police introduced 
regulations explicitly prohibiting public displays 
which might be offensive to causual passerby. The 
policy adopted was much more restrictive than that 


regarding the definition of obscene in relation to 


Section 234 (sale of pornography to minors). A display 
window (e.g., outside a pornography shop or a cinema 
Showing pornographic movies) was considered offensive 
and the owner was liable to a fine not only if the show 
window taken as a whole contained a single picture 
explicitly showing sexual organs or sexual behaviour. 
Although the police were actively trying to enforce 
these regulations, it had taken some years (and the 
appearance of pornography shops in the most fashionable 
shopping street of Copenhagen (Stroget) before the 
control of public display was effective. This 
development can be seen from the following statistics. 
In 1969 (year of repeal and new police regulation), six 
pornography shop owners were fined (300-600 kroner -- 
at that time 7,50 kr was about equivalent to one U.S. 
dollar) while two received warnings from the court. 
Sixteen other owners were called to order by the police 
and instructed as to the kinds of displays could be 
accepted. In 1970, 17 shops were fined and two 
received warnings from the court, while 10 were called 
to order and instructed by the police. The appearance 
of pornography shops in Stroget, where many people, 
often families, would take their Sunday afternoon 
stroll; theditostoosmuchapublic outragesand even 
questions in Parliament to the Minister of Justice. 
Consequently, enforcement efforts were strongly 
Sharpened. Between July, 1971 and September, 1972, 
under Police Regulations Section 12, about 60 cases of 
transgression were brought to court; and not only were 
the owners fined ranging from 500 to 1,500 kroner, but 
shop assistants were also fined, ranging from 500 to 
1,000 kroner. Some cases were appealed to the High 
Court which in all cases increased the fine and in one 
particular case, a defendant recieved a fine of 5,000 


kroner. 


These measures proved effective. A habit of 
subdued pornography displays was instituted, and during 
the following years, transgressions became remarkably 
few. Although recent jurisprudence suggests that the 
very strict! display’ rules) during the® eariy41970%s" are 
no longer applicable (See Greve et al., 1981, p. 158), 
pornography shops and cinema displays in Denmark are 
among the most decent in major cities of the Western 


world. 


Public Opinion and Current Policy Trends 

The first public opinion poll on pornography, 
conducted in 1965 was only concerned with books. The 
Survey Showed that 46% of the polled population was in 
favour of legalizing pornographic books of all kinds. 
In 1968 another public opinion poll revealed that this 
figure had increased to 61%. (In both polls only a 
Small minority of the people sampled were in favour of 
restrictions, while the remainder were undecided.) 
Interestingly, the figure in favour of repeal had 
increased from almost a minority to an absolute 
majority during the period when the repeal of banning 
pornographic books actually had taken place in 1967. A 
Similar development also occurred relating to 
pictures. In may, 1968, people: were asked, for the 
first time, whether they thought pornographic pictures 
Ought to be legally available to customers; in this 
case, 49% said yes. In 1970, one year after the repeal 
of banning pornographic books had been executed, 57% of 
the individuals sampled declared they were in favour of 


the decision. 


resently, there is a group of women combatting 


pornography. Their views expressed in newspayer 


debates and occasionally semipublic discussions are in 
most regards in concord with those expressed by their 
"mother organizations" in the USA (mainly "Women 
Against Pornography"), from whom they also receive most 
of their facts and arguments about pornography. As a 
group, they do not advocate a return for the 
prohibition of pronography. Instead individuals 
adhering to the Danish feminist movement have called 
for prohibition of viedo tapes expressing gross 
violence and degradation of women. In general, Danish 
feminists tend to see pornography as a sometimes very 
bleak, but, at least as far as the Danish scene is 
concerned, rather trivial symptom of sexual and gender 
related inadequacies of the industrialized patriarchal 
Society. Many feminists appear to accept pornography 
aS a poor, but under the circumstances acceptable 
Surrogate sexual outlet for certain illfated sexual 
minority groups such as sadomasochists and pedophiles. 
Recently, many feminists and others have begun to 
advocate "counter-pictures" such as warm erotic 
pictures of love between equals to counteract what is 
seen as the cold, clinically sexual, degrading pictures 


Of standard pornography. 


All sexual crimes except forcible rape, 
significantly decreased in Denmark between 1967 through 
1973. Rape remained essentially steady during that 
period, but subsequently increased somewhat, especially 
during the late 1970's and early 1980's. Experts agree 
that this increase in rape which is much less than the 
general increase in crimes, and about half the increase 
of other violent crimes is probably due to higher 
frequency of reporting brought about by greater 


awareness rape. Danish experts, including four Danish 


os 
3.1 


feminist criminologists who have studied rape in 
Denmark, also agree that there is no relationship 
between pornography and rape. Kutchinsky studied the 
significant decrease of sex offences against small 
children in Copenhagen (by 85%) and West Germany (by 
60%). He has shown beyond andy reasonably doubt that 
this decrease is very Significant (e.g., not due to 
changes in the laws or to reduced reporting). In other 
words, the very strong decrease of registered offences 
against small children does indicate that there was a 
real reduction in the number of such crimes committed. 
Both in Denmark and West Germany the decrease coincides 
temporarily and exactly with the increasing 
availability of pornography and several other factors 
of sexually explicit material. This finding suggests 
that pornography may in fact have worked as a surrogate 
for persons (not necessarily pedophiles) who might 


otherwise have committed sex offences against children. 


Prostitution 


Legislation 
Following the 19th century prostitution was 

publicly regulated. Although brothels were forbidden 
in 1901, police control of prostitutes (e.g., regular 
examinations for veneral diseases) was abolished in 
1906. Since then, despite minor changes in the laws 
especially concerning the severity of punishments, the 
regulation of prositituion has been essentially the 


same. 


Prostititution is not directly punishable in 
pursuance of the Danish Penal Code. Section 199 
however, contains rules on “idleness" which indirectly 


enables ay,certain control:of. prosititutions»,According 


to Section 199, anyone who leads "a life of idleness" 
in such a way that it may be assumed that he or she is 
not trying to support him/herself in a legal way, must 
be ordered by the police to obtain a legal occupation. 
If this order is not obliged within reasonable time, 
the person is liable to presecution. Subsection 2 of 
the same Section makes it clear that prostitution as 
well as living off the avails of a prostitute, and 
gambling are not to be considered "legal occupations". 
The obvious purpose of this Section is to provide the 
possiblity of regulating prostitution without directly 
Cirminalizing it. In practice however, this provision 


has not been used for many years. 


In theory, prostitution can be punished in 
pursuance of Section 233, making it punishable for 
anyone to encourage or invite indecency or to display 
an immoral way of living in a manner which is likely to 
offend others or to cause public outrage. This 
provision can, under certain circumstances, be used 
against the customers of prostitutes. In practice 


however, Section 233 has not been used since 1934. 


These provisions in the Penal Code are supported 
by police regulations, proscribing offensive forms of 
soliciting by prostitutes such as Section 5 allowing 
the police to forbid loitering in certain public places 
and Section 6 suspecting an individual of being a 


prostitute. 


The promotion and commercial exploitation of 
prostitution is criminalized according to Sections 228 
and 229 of the Penal Code. According to these 


Sections, a wide variety of offences related to 


pimping, procuring, keeping a brothel, and so forth, 
are punishable. Not only is "active pimping" 
punishable, but also "passive" forms of "living off the 
avails of a prostitute," such as a man sharing an 
apartment with a prostitute after he has received a 
warning; anyone who encourages or helps someone under 
21 years of age to become a prostitute; and anyone for 
example, hotel owners, who rent facilities to 


prostitutes at excessive rents can be punished. 


Homosexual prostitution was specifically 
punishable until 1967, and between 1961 and 1965 it was 
punishable for customers to obtain homosexual 
relations with someone under 21 years of age for a 
payment or the promise of payment. Since 1967, 
homosexual prostitution has been regulated or not 
regulated according to the same rules as heterosexual 
prostitution, except for a man living off the avails or 


sharing the dwellings of a prostitute. 


3.2 Law Enforcement and Social Policies 
LENA | The Size and Nature of Prostitution 
According to an estimate by the Copenhagen 
police, there are approximately 300 street 
prostitutes in Copenhagen. This figure however, 
must be considered as a very rough approximation. 
There are no estimates on other forms of 
rostitution or in other parts of Denmark. One 
popular mid-morning newspaper carries several 
small advertisments for prostitutes, "massage 
parloutsivea" calingiels"“handmescorts"<ip(On, the 
basis of these ads, a most uncertain estimate has 


been made to the effect that there are altogether 


around” 20007 part or full “ime? prostitutes’ in 


Copenhagen and surroundings.) / 


In Denmark, window soliciting is virtually 
unknown and there are very few brothels. Most 
common are places where one or occasionally two to 
three women work together in a "massage parlour". 
It is estimated that in Denmark there may be a few 
hundred such "massage parlours" at any given 
time. There are no more than a score of sex 
Clubs and sex saunas, at least insofar as they are 
related to prostitution. However, there may be 
more of such places on a purely non-commercial 


"exchange" basis. 


During the past fifteen years, there was a 
growing number of drug addicted women who worked 
as street prostitutes. No specific information 
Exists on this topic erther. “According to the 
Copenhagen police, however, the problem has been 


constatnt for some years. 


Se2e2 Law Enforcement and Other Policies 
Since the mid-1970's there has been little 
reaction against prositutes. The special vice 
Squad dealing with prostitutes, drugs and related 
issues have been abolished, and proceedings 


against prostitutes in pursuance of the “idléness" 


7 Since a rather qualified estimate suggest that around 
1850 Copenhagen (which at that time had a total 
population ten times smaller than today) had about 800 
prostitutes. There is little doubt that from a 
historical perspective, prostitutes have been strongly 
decreasing (Hartmann, 1949). 


Section (199) have ceased when the massive 
unemployment made it difficult for anyone to get a 
"legal occupation". Moreover, social aid is 
considered a legal source of income, a fact which 
makes Section 199 invalid in practice. The 
present policy by police is that of 
noninterference as long as other criminal offences 
(e.g., rape, intercourse with minors, violence or 
drugs) are not involved. Police regulations 
concerning street soliciting are rarely used 
because the policy is to interefre only if 
prosititution is restricted to a very narrow area 
of towns (by tradition, no "zoning" regulations), 
there is little cause for intereference. Exact 
figures on soliciting are not available; in fact, 
the annual police reports of Copenhagen and for 
Denmark as a whole contain no reference at all to 


prostitution. 


Since the abolition of the vice squad in 
1971, reactions against the exploiters of 
rostitution have also been steadily decreasing. 
Exact figures are available only from 1960 to 
1970. . These are as follows: 


Keeping a brothel - no arrests observed; 


Encouraging or debauching prostitution - 1960 
to©l970"°a-total'of43"charges ofr which 34 
were convicted (mostly unconditional prison 
sentences). After 1970, very few if any 
cases; 


Pimping and procuring - 1960 to 1970 a total 
of 113 cases (between 24 and 3 cases per year 
with a clearly decreasing tendency over the 
period) of which 57 were convicted. Since 
1970, few cases (see below); 


Living off the avails of prostitution - 1960 
and 1970 a totoal of 682 were charged, 360 
were subsequently convicted, while 25 were 
acquitted. Additionally, 472 recieved 
warnings for sharing the dwellings of a 
prostitute. Of these, only 3 were 
subsequently convicted for not changing their 
Situation. In all cases, there was a 
decreasing tendency during the period. 


Since 1970, the only figures available are 
estimates on the total annual convictions of 
all forms of exploitation of prostitutes. 
The average annual number from 1970 through 
1978 was approximately 25 cases, with a 
decreasing tendency, 18 persons were 
COonvictedminge £977 and.16 in. 1978, of 
sentences rather than fines. 


This obvious decrease in charges and 
convictions since 1960 is not only due to a more 
lenient policy towards prostitution but in the 
number of case of exploitation, and a change in 
the patterns of prostitution. The 1950's and 
1960's were characterized by a considerable amount 
of pimping, and the prostitutes gradually becoming 
much more independent. Furthermore the reduced 
criminalization of prostitution has reduced the 
need for pimps, and it is today generally agreed 
upon that the relations between a prostitute and a 
man who is sustained by her are, with rare 
exceptions, voluntary. The majority of 
prostitutes are probably economically 
independent, although they may live with and 
partially support another partner. This 
development also coincides with and partially a 
consequences of an apparent 
"deprofessionalization" of prostitution. It seems 
that an. increasing proportion*o£f prostitutes are 


working part time for example, to supplement 


unemployment insurance or other forms of public 
relief. Under these circumstances, it has become 
policy not to interfere with anyone living 
occasionally with a prostitute. Although no 
figures are available for recent years, it appears 
that Section 199, Subsection 2 concerning "living 


off the avails" has become obsolete. 


Prostitution by minors is regarded as a more 
serious matter than that of adults, especially if 
the minor is under 15 years of age or if related 
to drug dependence. Street level guidance 
clinics operate in the neighbourhoods concerned, 
and various forms of help are offered by public 
and semipublic (church) institutions. There are 
no clear estimates of the size of this problem, 
but it is widely agreed upon that there is a 
social problem of women between the age 12-18, who 
are usually drug addicts, working at the very 
bottom of the "hierarchy of prostitutes", and 
little is done about it because of the lack of 
money. The Copenhagen police has observed no 


growth in this problem over the recent years.8 


Public Opinion and Current Law Enforcement Trends 
Danish feminists have expressed concern over what 


they regard as the growing problem of prostitution. 


However, a report published in May 1984 by the Divison 
for the Prevention of Juvenile Delinquency of the 
Copenhagen Police Department indicated that in 1982 the 
police have filed ten "Social reports" on women 
prostitutes under the age of 18 including one which was 
under 15 years of age. In 1983 the figure increased to 
21 "social reports" including four women under the age 
ef se 


Their arguments and views are based largely on 
extensive reports and studies from Sweden and Norway. 
Prostitution is seen as an extension and expression of 
the suppression of women in the modern patriarchal 
society, girls and women are forced into prostitution 
by economic and social circumtances, and they lead a 
miserable life and are more or less severly damaged by 
it. Contrary to feminists in Sweden and especially 
those in Norway, most Danish feminists want social 
action to help women get out of prostitution; more 
general and long term policy level; and a change in 
gender relations and the view of sexuality, especially 
male sexuality. Public education and exposure are seen 
aS appropriate measures in this regard. The moderate 
expressions among the majority of feminists invovled in 
the debate which takes place in newspapers, journals 
and at public hearings tend to view prostitutes' client 
as being victims of oppressing sexual patterns, while a 
more extremist minority want criminalization of 


customers. 


In contrast, this view is counteracted by a 
movement of radical sexual policy advocaters including 
some feminists and prostitutes who consider the 
feminist anti-prostitution movement a reflection of 
neopuritanism and middle class bigotry rather than 
concern for the prostitutes. They claim that 
prostitutes enter this. occupation, on their own free 
will; that they enjoy their work; are proud of the help 
they can offer to sexual minorities; and they want to 
combat the stigmatization and crminalization of a trade 
which is, in their opinion, only second to any other 
trade because of this social ostracism. In fact, while 


feminists against prostitution have not organized 


themselves, pro-prostittion groups recently have 
(December, 1983) formed an organization with the 
purpose of promoting prostitution as a free and proud 
occupation. This organization, which is to serve also 
as a sort of trade union for prostitutes, was formed 
after a five week campaign of exhibitions and hearing 


in Copenhagen. 


Government reports on prostitution were issued in 
1955 and 1973. The latter proposed a removal of Penal 
Code Section 199 and replacing penal measures against: 
prostitution with social ones. As far as exploitation 
is concerned, one Government proposed to repeal only 
the punishments for "passive pimping". These proposals 
were never brought before Parliament, and nothing has 
been done about it since. The suggestions of the 
Government committee reporting in 1973 have, however, 
become legal practice. No new legislation is expected 
to be passed nor any new policy to be developed in the 
near» future. Ona longer ‘term, tit: dsialikebyachats the 


present legal practice may also become law. 
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CHAPTER VI 


EXPERIENCES WITH PORNOGRAPHY 
AND PROSTITUTION IN SWEDEN 


Le Introductory Remarks 

The Kingdom of Sweden is a constitutional monarchy and 
a unitary state with approximately 8 million inhabitants. 
The legislative powers are mainly embodied in Parliament 
consisting of one chamber (Riksdag). The Supreme Court 
decides on matters of law. The Swedish penal system recog- 
nizes the principle of legality. This means that the 
prosecutors in most cases are bound to prosecute if they 


believe a conviction can be obtained. 


2. Pornography 


2.1 Legislation on Pornography 

Before 1970, there was a provision in the Penal 
Code, on offences against morality and decency. This 
provision implied that it was punishable to sell, show 
or otherwise distribute a publication or picture which 
Offended propriety or*morality.’° This provision? was 
superseded by a new -law on pornography in’1970.:* The 
new law, which was preceded by a report of a special 
committee, rests on the view that a person who wishes 
to view pornography should decide this for himself. On 
the other hand, no one should be forced against his 
will to be faced with pornographic representations 
which may be regarded as an offence against morality or 
offensive to propriety by a substantial part of the 
community. It was considered important to break the 
trend in recent years towards an increasingly 
uninhibited dissemination of exceptionally daring 


pornographic products among persons who do not wish to 


take note of them. Only certain forms of dissemination 
of pornographic representations have therefore, been 
made punishable under the new rule. Otherwise all 
pornography, written and pictorial, has been made 
freely available. 
Chapter 16, Section 11, Penal Code states that: 

a person who, on or at a public place, 

exhibits pornographic pictures by 

means of displays or other similar 

procedures in a manner which is likely 

to offend the public, shall be sen- 

tenced for unlawful exposition of 

pornographic pictures to pay a fine or 

to imprisonment not exceeding six 

months. 


The same applies to a person who sends through the mail 
to or otherwise furnishes,another person with porno- 
graphic pictures without his previous consent (eff. 
LOTR, 

In an explanatory memorandum on the law on pornog- 
raphy, pictures are considered to be pornographic if 
they portray sexual acts in an explicit and provocative 
way without having any scientific or artistic value. 

In determining the pornographic character of a picture, 
the courts are expected to base their judgements upon 
its objective characteristic and to disregard the 
author's intentions. 

According to the Minister of Justice, all types of 
pictures fall under the provision, whether they are 
produced through a printing machine or by other means. 
Sculptures, three dimensional objects and films also 
fall under the prohibition. Displays or other similar 
exhibitions or pornographic pictures are punishable not 
Only if they take place in a public place, but also at 


places like in shop windows which face the street or 
other public places. The intention behind the provi- 
Sion is to criminalize displays or similar exhibitions 
of pictures in pin up magazines or similar publications 
which for example, show sexual intercourse or, ina 
importunate and detailed way, depict genitals. 

The prohibition in Section 2 also includes porno- 
graphic pictures sent through the mail. The objective 
of this Section is to control the vast export of adver- 
tising brochures and similar publications of a porno- 
graphic character from Sweden. The offence is 
completed when a person delivers the picture to a post 
office. Oversea postal deliveries also fall under this 
provision. 

According to Chapter 16, Section 12, a person who 
distributes among children or young persons a writing, 
picture, or film which due to its content may coarsen 
or otherwise involve serious risk for the moral devel- 
Opment of the young, shall be sentenced for leading 
youth astray to pay a fine or to imprisonment not 
exceeding six months (eff. 1965). A person can be 
punished for the distribution of pornographic material 
which is occupational or in a planned manner aimed at 
children? or! youth?2¢ This’ includes; !/ for’ instance,’ the 
distribution of advertising brochures in the neighbour- 
hood of a school or other places where youngsters 
gather. Distribution through ordinary book shops or 
incidental selling or delivering to a person under a 
certain age does not fall under the scope of th provi- 
sion. 

No’ speciflic age’ limit has been settled®in connec- 
tion with the offence "leading youth astray." It was 


regarded by the government not to be suitable to 1x! “ari 
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age limit. The aim of the provision should serve only 
aS an appropriate guideline for the courts. The 
Minister of Justice, for example, mentioned that the 
academic youth as a category and men serving in the 
military for the first time are groups not protected by 
the provision. 

In 1979, a new provision was enacted concerning 
child pornography. A person who portrays a child in a 
pornographic picture with the intent of distributing 
lity ‘or Uwhe distributes such a picture of a child shall, 
unless the circumstance make that act defensible, be 
sentenced to pay a fine or to imprisonment not exceed- 
ing six months for violation under child pornography 
offences (Chap. 16, Section 10, Penal Code, eff. 1979). 

One reason for introducing a new provision on child 
pornography is the harm done to a child's integrity by 
involving him/her in the creation of a pornographic 
product. Whether the reproduction (usually by taking 
photos) takes place with the consent of the child or 
not, the act must, according to the Minister of 
Justice, be considered as a serious intrusion into the 
child's integrity. A child cannot normally foresee the 
consequences. In a memorandum explaining the new law, 
the Minister pointed out that the provision also 
included cases where the picture is given a special 
meaning through the child's position or gestures. No 
Special age limit is given. The Minister claimed that 
considering the differences in the development of 
Separate individuals it is not possible to prescribe 
such a limit. The aim of the provision is to protect 
young people who have not yet reached sexual maturity. 

In the 1976-77 session of the Riksdag (Parliament) 


a private members' Bill on public pornographic perfor- 
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mances and sex clubs, and so forth was discussed. The 
Standing Committee of Parliament on Social Affairs 
urged for the establishment of a Special Committee on 
Prostitution which will be discussed in section 3.3. 
Concerning public pornographic performances, the 
report recommended that a prohibition should be incor- 
porated in the Public Order Statute.! on the other 
hand, there is no cause, according to the report, to 
prohibit variety shows which include nude performances 
and stripteases. On the basis of this recommendation, 
the government presented a Bill to Parliament in 1981, 
which interalia introduced a prohibition of all public 
pornographic performances. This Bill was enacted by 


the Parliament and became effective in July, 1982. 


Legislation on the Presentation of Films 
The National Bureau of Cinemas is responsible for 


the legislation regarding the censorship of films. If 


The following is a quotation from the report of the 
Committee on Prostitution (SOV 1981:71): "Where many 
of the participants in live shows are concerned, the 
Step Into Prostitution 1S Only a short one. ‘The men 
patronizing these clubs are confirmed in their view of 
women aS inferior and of sexuality as something apart 
from other human relations. 

Sex clubs moreover, are a comparatively novel 
Feature, im our country and ido, not exist in the, other 
Scandinavian countries. The programmes which are 
performed cannot be said to enrich the cultural life of 
Sweden. On the contrary, they run counter to the 
efforts of society to achieve sexual equality and 
genuine sexual liberty based on mutual loyalty and 
comradship. 

Arguments against a ban on these activities include 
the risk of illegal clubs and opposition to new prohi- 
bitions. Another argument presented in favour of a 
Bconipicion, however,.is Che.erucial tact of the 
Riksdag, year after: year, having expressed 1ts dis- 
approval of the activities ofvsexvolubps:.” 
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the Bureau gives a negative decision regarding a film, 
it is possible to appeal such a verdict to the national 
government. 

According to the legislation, all films must be 
prescreened and classified before shown in public. 
These regulations however, only apply to films that are 
to be shown in cinemas; video films and movies shown on 
television (which is controlled by a state agency) are 
not censored. 

The decree (1959:348) prescribed that a film may 
not be licensed if "due to the way in which the events 
are described and the context in which they take place, 
it can have a brutalizing or otherwise detrimental 
effect or incite to crime." An approval can further be 
refused in cases where the presentation of a film "is 
deemed to be inappropriate in regards to the state's 
relations with a foreign state or can lead to informa- 
tions about facts whose revelation can cause damage to 
the national defence or otherwise to the security of 
the state," or where the presentation of the film would 
Obviously be contrary to the law. In short, an 
intervention by the Bureau is made only if a film 
contains sadistic pornography or descriptions of 
extreme violence which are not necessary for the film's 
general tenor or otherwise artistically justifiable. 

The above described criteria are used at the pre- 
liminary screening of films that are made for persons 
15 years of age and over. 

Regarding films to be shown to children and films 
made for children, the latter will not be licensed if 
the Bureau has reason to believe that the film will 
have a psychological effect on the child. According to 


the ordinance of cinemas, the Bureau can refuse to 
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license any film made for children if the film is 
likely to have a negative psychological effect on the 
following three age groups: children under the age of 
7, children between the ages of 7 and 11, and children 
above the age of 11 and under 15. 

In 1981, a law (1981:485) was introduced proscrib- 
ing the dissemination of films and video films that 
feature violence. According to Section 1 of the law, 
it is forbidden to professionally or otherwise commer- 
cially distribute to the public through offering for 
Sale, renting, or showing films and video films 
containing blatant or prolonged descriptions of persons 
Subjected to raw and sadistic violence. The prohibi- 
tion is applicable only in cases where it is obvious 
that the distribution is not acceptable. In Section 2, 
there is a special provision aimed at the protection of 
children under fifteen. According to this Section, 
films and video films containing detailed and realistic 
descriptions of violence, or the threat of violence 
against men and animals cannot be distributed or shown 


to children professionally or commercially. 


Law Enforcement 

According to statistics recently presented by the 
press, there was a decrease in the selling of "men's 
magazines" and other soft pornographic publications. 
No official figures are available on hard core 
pornography, which is sold in special sex shops, and no 
data are available on the trends in the nature of the 
pornography sold or produced. 

There are no special guidelines or directives for 


the prosecution of pornography offences. In fact, the 
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Swedish prosecutors are bound by the law to prosecute 
all cases presented to them by the police. 

Criminal statistics on sexual offences are a minor 
category when compared to other forms of criminality 
and for that matter, their importance is decreasing. 
The offences which are of interest for this study are 
not given separately in the statistics. The Bureau of 
Statistics however, provided the following information 
about convictions for offences against Chapter 16, 
Section 11, (obtrusive exposition of pornography): 
there were five convictions in 1971; seven in 1972; 
five in 1973; none in 1974; one in 1975; and there was 
one conviction in 1976. Furthermore, two cases were 
dismissed in 1971 and one in 1973. These figures are 
for the whole country. 

It is generally known that very few persons have 
ever been convicted under Chapter 16, Section 12 
(leading the youth astray). 

Concerning “child pornography offence" (Chapter 16, 
Section 10(a), Penal Code) there have only been a few 
cases reported to the police after the provisions 
became effective in 1979. 

The prohibition of exterior displays of pornography 
in Stockholm is only routinely inspected by the 
police. The police conduct inspections at irregular 
intervals to places where pornographic displays take 
place; notordousilys! gg Ef ithe, officermi 5}.0f, the} opinion 
that the display is close to the borderline of what is 
permitted, he points this out to the person responsible 
for the display. In most cases, this person takes heed 
to these warnings. Interventions are only made in 
cases where pictures of sexual intercourse are dis- 


played. Other pictures are deemed not to be illegal 
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according to present interpretation of the law. Public 
complaints are very rare. The police maintain that due 
to their supervision, the contraventions of the law 
have decreased lately (DsJu 1978:8). The number of 
police investigations and prosecutions is steadily 
decreasing. The number of prosecutions for such crimes 
has been five, at the most, during the last three to 


four tyearss(DsdJuyo1978:8). 


Public Opinion and Current Policy Trends 

A survey conducted in 1969 by the Swedish Central 
Bureau of Statistics, found that 49% of the general 
population was in favour of the proposed liberalization 
of most forms of pornography (Zetterberg, 1969). 
Recently, no special opinion polls have been done in 
this field. 

However, the Committee for the Freedom of Speech, 
which consists of several members of Parliament, has 
recently expressed an opinion about pornography in its 
report "Protect the Freedom of Speech" (1983). The 
committee claims that the most serious consequence of 
the sale of pornography, which is said to have 
increased since the decriminalization in 1970, is that 
the youth will get a wrong impression of sexual life, 
love, and the relationship between the sexes. Sex will 
be dehumanized by the negation of other emotional rela- 
tions between man and woman than the purely sexual 
ones. Our knowledge of the effect of pornography on 
many however, is very defective. From what we know, 
which is very little, it is not possible to draw the 


conclusion.that the effect of pornography 1S a purely 
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negative one.2 The committee asserted that the best 
way for an open society to counter these presumed nega- 
tive effects is that an effort must be made to change 
the people's attitudes and make them see sexuality as 
just one form of human behaviour. The bad influence 
pornography may have on youth has to be counteracted in 
ways other than by criminalization. The committee 
concluded that changes to the present legislation on 
pornography are not to be recommended. 

The committee further observed that contraventions 
against the prohibition of public displays are still 
very common. The committee however, did not find it 
necessary to change the law, but were of the opinion 
that respect for the law by individuals was lacking. 

To uphold general obedience to the law was not within 
the terms of reference of the committee. 

Lastly, the committee proposed a change to the 
present system of censorship of films for adults. 
Censorship is to remain, but in the future there should 
no longer be a possibility for the Bureau to prohibit a 
film from being shown. The task of the Bureau should 
be to give an opinion on whether a film contains an 
unlawful description of violence. If the Bureau comes 
to this :sconclusion,;vthe filmimay. sti UPibe shewn eriszit 
will be up to the courts to decide whether a criminal 


offence has been committed or not. 


During the last decade, there has been a decrease in 


the number of registered sexual crimes in Sweden, with 
the exception of rape. According to a Swedish 
researcher, Mr. "Ktihnthorn;, Cit™is not posspple  to-prove 
that among all relevant factors the sale of pornography 
has had a certain impact on the trends of sexual offen- 
ces in this connection. 
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The committee's proposals are now under considera- 


tion by the government. 


Prostitution 


Legislation 

During the period 1850 through 1918, prostitution 
was regulated by law. The arrangement, which involved 
the registration of the women concerned and an 
obligation to report regularly for medical examination, 
was principally aimed at curbing the spread of venereal 
diseases. The regimentation was superseded by other 
requlations with the aim of controlling the prosti- 
tutes. These regulations have gradually been abolished 
during this century. 

Prostitution as such, is no longer a criminal 
offence in Sweden. However, acts directly related to 
it such as the operation of bawdy houses and "living 
off the avails" are punishable to some extent. 

According to Chapter 6, Section 7 of the Penal 
Code, a person who habitually, for personal gain, 
encourages or exploits another person's immoral mode of 
life, or induces someone under twenty years of age to 
enter into sucha life, can be sentenced for procuring 
to imprisonment not exceeding four years. If the crime 
is particularly serious, imprisonment for at least two 
and at the six years, shall be imposed. In judging the 
gravity of the crime, special attention shall be paid 
to whether the offender has widely encouraged an 
immoral way of life or has ruthlessly exploited 
others. The phrase "immoral mode of life" in Chapter 
6, Section 7 of the Penal Code, means entering 


habitually, extramarital liaisons of a more casual 
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nature, above all more or less occupational female and 
male prostitution. 

Encouraging another person's immoral mode of life 
can, according to the law, be done in many different 
ways: for instance, through operating a brothel or 
giving addresses of clients to prostitutes. 

The provision concerning the exploitation of 
another persons's immoral mode of life is directed 
towards pimps, but is also applicable to such cases 
where somebody profits from another person's immoral 
mode of life, for example, when a landlord obtains 
unreasonable rents from prostitutes. 

The third case of procuring in Chapter 6, Section 
7, namely enticing a person under twenty years into an 
immoral mode of life, was introduced at a later stage. 
The aim of this Section is to increase the possibili- 
ties of taking action against pimps and prostitutes who 
entice minors into prostitution. _A person who, in 
order to gain a profit, encourages temporary sexual 
relations between others, can be sentenced for 
promoting immorality to a fine or to imprisonment not 
exceeding six months (amended 1969). 

According to Chapter 16, Section 8, a person who, 
by promising or giving compensation, obtains or tries 
to obtain a temporary sexual relationship with a person 
under eighteen years of age, can be sentenced for 
seduction of youth to a fine or to imprisonment not 
exceeding six months (amended 1978). 

Other provisions dealing with prostitution must be 
mentioned in this context. According to Section 1 of 
the Care of Young Persons Act (1980), care is to be 
provided for a young person without his consent if 


inter alia the young person seriously endangers his 
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health or development by drug abuse, criminal activity 
Or any other comparable behaviour. In the Bill, pros- 
titution was mentioned as an example of such behaviour. 

According to Section 43 of the Act on Aliens 
(1980:376), an alien may be expelled if he/she makes a 
Living from prostitut ions 

In 1981, an additional provision was introduced in 
Chapter 12, Section 42 of the Real Property Code, 1970, 
implying that the right to rent is forfeited and the 
landlord thus entitled to cancel the agreement if the 
flat wholly or to an essential part is used for 
commercial or similar activities, which constitute, or 
to an essential part involve criminal activities. 
According to a memorandum explaining the section, one 
example of such activities is the situation where the 
tenant’ usessthe flat/for prostitution. . There,jiare no 
zoning regulations, or other police regulations 
concerning prostitution in Sweden. Soliciting for the 


purpose of prostitution has not been criminalized. 


3.2 Law Enforcement and Social Policies 
3.2.1 The Size and Nature of Prostitution 
According to the report from the Committee on 

Prostitution (SOU 1981:71), prostitution has 
considerably diminished in recent years. A comparison 
made during the mid seventies of five types of 
prostitution in Sweden, revealed that street 
prostitution declined by 40%, prostitution as massage 
institutes and nude modelling studios decreased by 60%, 
and sex club prostitution had dropped by 80%. Hotel 


and restaurant prostitution and call girl activities 
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have also declined. The reason for this decrease may 
be that in recent years much attention has been given 
to prostitution by the media, the police, the courts, 
political bodies, and social welfare authorities. 

Large number of people however, are still involved 
in prostitution. Every year about 100,000 men are 
active as clients, 2,000 women as vendors and an 
estimated 2,000 persons as procurers. About 1,000 of 
the women involved are street prostitutes, some 500 are 
prostitutes is massage institutes, and studios, about 
100 are sex club prostitutes, and more ‘than 300 are 
“high class" prostitutes. 

The allegations frequently made that many young 
girls become prostitutes and that prostitution is 
affecting progressively lower age groups have proved 
groundless. Less than 5% of known street prostitutes 
and practically no prostitutes of other categories are 
under the age of 18. Less than 1% of street 
prostitutes are under the age of 15. On the other 
hand, the number of women who have at one time or 
another, been prostitutes is relatively large. For 
example, about 2% of the women born in Sweden in the 
mid fifties have been prostitutes, though many of them 
have only been for a very short period of time. 

Street prostitution is a permanent feature of the 
urban scene in Stockholm, Gothenburg, Malmd and 
NorrkOping. Casual street prostitution occurs 
occasionally in about ten other large towns and cities 


in Sweden. 
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There are about 100 massage institutes located in 
the larger towns and cities of central and southern 
Sweden, but they are especially numerous in and around 
Stockholm and Gothenburg. 

Sex clubs exist in Stockholm and Gothenburg and in 
Four other cities in central and southern Sweden, 
though> notein)MalmG.o< ‘Prostitution occurs) at‘'sex clubs 
in the provinces, but no such activities were observed 
at the clubs now operating in Stockholm and Gothenburg. 

As a result of live shows being banned by a new law 
in 1982 on pornography, the number of sex clubs might 
have recently declined further. 

Hotel and restaurant prostitution probably occurs 
in most of the major towns and cities where suitable 
facilities are available. This type of prostitution, 
like walldy DitAO activitice sina soaidtticultisto, charti sin 
detail because of its nonpublic character and the 
reticence of those involved. 

Most women prostitutes come from the group with the 
greatest social difficulties. Crime and drug abuse are 
many times more common among them than among average 
women. About half of the known women street 
prostitutes have criminal records, as against two or 
three percent of the female population as a whole. 
About 25% of studio and sex club prostitutes have 
previous convictions, the most common offences being 
minor offences against property and drug offences. The 
proportion of drug abusers among women prostitutes 
varies considerably from one locality to another. In 
Malmd, for example, practically all known street 
prostitutes are drug abusers, while the corresponding 
figure in Stockholm can be put at roughly 25% of the 


known street prostitutes. 
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The men/clients can be roughly divided into two 
groups. The overwhelmingly predominant group comprises 
a cross section of ordinary Swedish men, often married 
or living in a permanent relationship and with 
children. The other group comprises of men from the 
underworld many of them with serious criminal records. 

The procurers can be divided into very different 
groups. The largest of these groups comprises of 
domestic procurers, while a smaller group is made up of 
professional procurers. Advertisers, landlords and sex 
club proprietors are also classifiable as procurers in 
many cases. 

Where prostitution is concerned, finance is an 
important topic of discussion. Gross prostitution 
earnings in Sweden during 1980 was estimated at Skr 120 
million, with massage and studio prostitution 
accounting for the largest share, about Skr 65 
million. After deduction has been made for overheads 
and salaries of various kinds, an estimated Skr 30 
million remains for investment in capital goods and 
Savings for the procurers. 

The impression that prostitution is common among 
homosexuals does not appear to be true. In Stockholm 
and Gothenburg there are probably a few dozen young men 
Or boys in each city who are to a greater or lesser 


extent involved in prostitution. 


Law Enforcement 

There are no guidelines or directives for the 
investigation and prosecution of prostitution offences 
in Sweden. It must be noted however, that prosecutors 


are bound by the legality principle. It must also 


year 


1974 
tb BY 
1o76 
19747, 
194,83 
1379 
1980 
1981 
1982 
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be pointed out that Sweden does not have any national 
or Mleca) prorat ion on isoliereing,. 

Police statistics show that the number of persons 
suspected of procuring has oscillated around 30 in the 
period 1960-1982. The number of persons suspected of 
seducing a person under the age of 18 to give a sexual 
favour in exchange of money has oscillated around five 
during the sixties and seventies but has recently shown 
an increase, 

Tables 6 and 7 give an overview of the sentences 
for procuring and seduction of minors in the period 
1974-1982. 


TABLE 6 


Sentences for Procuring in Sweden 
between 1974 and 1982 


Conditional 


Imprisonment Probation Sentence Fines Total 
8 2 3 in 14 

19 4 5 - 28 

24 8 3 - 35 

23 7 4 2 ay 

24 3 4 31. 

29 zZ 3. = 36 

Ze 10 - 33 

9 3 2 1 16 

ia 2 - 14 
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TABLE 7 


Sentences for Seduction of Youth in Sweden 
between 1974 and 1982 


Conditional 
Year Imprisonment Fines Total 
1974 - 4 4 
1975 = 5 5 
1976 - i ig 
1977 = 1 1 
1978 7 - - 
1979 = ah 2 
1980 1 i 8 
1981 M 1 1 
1982 - ~ ~ 


Social Policies 

Much has been done by public authorities and social 
workers to reduce prostitution, especially in Stockholm 
and Malmd. Intensive outreach activities have been 
undertaken. 

In Parliament, the subject of prostitution was 
extensively discussed during the 1976-77 session in 
connection with a private members' Bill on sex clubs 
and public pornographic performances. As a result of 
this debate, a Committee on Prostitution was estab- 
lished which submitted a report in 1981 (see paragraph 
26 Wes 

The committee recommended that, in addition to 
certain measures of a more legal nature, the social 
measures undertaken in Stockholm and Malm6 be extended 
to other towns and cities where street prostitution 
exists. The measures taken should be aimed at 
instructing and assisting the men who purchase the 
services of prostitutes. Reference is made to the 


useful role which could be played by the Church and 
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voluntary organizations both in a practical context and 
by means of debates and information on interpersonal 
relations. An entire chapter in the report is devoted 
to information and public education. The following 
Suggestions were made: youth receptions; mother care 
centres and similar institutions provide good opportun- 
ities to disseminate necessary information; compulsory 
military service could be used as an opportunity of 
establishing better contact with men; trade unions and 
a host of other organizations and institutions could 
provide natural channels for the encouragement of 
debate and the distribution of information. The RFSU 
(National Swedish Association of Sexual Information) 
also has an important part to play in this context. 

Based on the report, the government presented a 
Bill (prop. 1981/82:187) proposing certain measures 
to prevent prostitution. It was stated that 
prostitution never could be accepted and that several 
different circumstances influence its prevalence. 
Therefore, efforts in many fields must be made in order 
to counteract prostitution. For instance it is 
necessary for a society to be able to offer people, and 
particularly women, social and economic security. As 
well, it is essential to provide open and objective 
education and information about sexual matters both in 
school and Llatern*on in\Llife. 

The Bill, stated that a comprehensive effort will 
be made by different authorities and organizations in 


order to prevent prostitution. 
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In the Bill, the government announced that 
resources will be provided for social research aimed at 
developing prevention methods. Funds will be made 
available for different research projects directed at 
increasing the knowledge of the customers of the 
prostitutes and of young girls who run the risk of 
becoming prostitutes. The proposals of the Bill were 
endorsed by Parliament and became effective in July, 
1982, together with a new law on public pornographic 


performances. 


Public Opinion and Current Policy Trends 

Recently, no relevant public opinion polls have 
been conducted on prostitution in Sweden. 

In 1982 however, the Committee on Sexual Offences, 
a committee in which the Swedish women's movement is 
strongly represented, published a report on "Rape and 
Other Sexual Abuses" (SOU; 1982:61). The report 
proposed several amendments to the Penal Code 
provisions on sexual offences. An essential part of 
the Committee's task was to consider what penal 
regulations should exist to prevent the exploitation of 
peoplewbyeprostrtutiony ifoday, . 1tbets punishablesto 
have a liaison in exchange of money with a person under 
18 years of age. The Committee decided not to propose 
any stricter criminalization of persons who seek 
contact with a prostitute for sexual intercourse. This 
Standpoint is based on the argument that such 
Criminalization would drive prostitution underground 
and thus counteract the effort to contact and help 
those who are engaged in prostitution. 

The committee further proposed that those who 


promote or exploit another person's prostitution must 
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be criminalized to a greater extent than today. Under 
the existing law, liability for procuration is limited 
to "those ‘who'fiabituallysor tfomcproefitypromote “or 
exploit another person's libidinous mode of life. The 
committee proposed that a person who promotes another 
person's prostitution shall be punishable even if not 
acting on a habitual basis. A person who financially 
exploits another's prostitution shall be guilty of 
Pprocuration. The committee wanted to extend the 
Criminal liability of those who entice other persons 
into prostitution by making it punishable regardless of 
the age of the person involved. 

An important innovation in the committee's 
proposals is that a landlord shall be punishable for 
procuration if he allows another to conduct 
prostitution in one of his apartments. Criminal 
liability shall exist in such cases regardless of 
whether the landlord does or does not collect an 
excessive rent. The proposal should render it easier 
to prosecute the owners of brothels and sex clubs. 

The proposal regarding procuration should be 
applicable only to acts in connection with 
prostitution. A person who enables others to have 
casual, adulterous, sexual contacts ought not be 
sentenced’ for procuration. The proposal contained no 
penal regulation for the promotion of fornication. 

To sum up, the committee's proposals in this 
respect will lead to the substantial extension of the 
criminal liability for those who promote prostitution. 
Th addition, acts such as gross: procuration (including 


the preparation and conspiring of) will also become 
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punishable. Recently, a Bill was introduced to 
Parliament containing essentially the same proposals as 


those made by the committee. 
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CHAPTER VII 
SUMMARY AND CONCLUDING REMARKS 


Pornography 


In spite of the many historical and cultural differ- 
ences between the five European countries under scrutiny, 
their penal policies on the dissemination of explicit sexual 
materials during the sixties and seventies show similarity 
in many respects. 

In the sixties, all countries experienced a sharp 
increase in the sale of pornographic books and magazines. 
The courts had great difficulty in interpreting the old 
obscenity laws. These developments promoted all five 
societies to reconsider their existing laws and policies on 
pornography. 

In all countries, the issue of the law of obscenity was 
heavily debated in the public, among the scientific commun- 
ity, and in especially established: government alse committees, 
Finally, it was unanimously concluded by the various 
committees across Western Europe that the state should not 
act as a censor morum by prohibiting the dissemination of 
explicit sexual material as being intrinsically lewd or 
bad. The experts’ argued_thattiteas-not—for the*state: to 
prohibit adult citizens from choosing what they may or may 
not read or view. In addition, the committees concluded 
that no incontrovertible evidence was found that showed the 
use of explicit: sexual materials Ws injurious to private 
citizens or society at large. 

On the other hand, it was also generally acknowledged 
that individual citizens have a right to be free from 
unwanted exposure to materials which are offensive to a 


Substantial part of the community. The task of the legisla- 
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ture appeared to be to strike a balance between the right to 
sell ‘expression- of ‘someegroupsyandstheyright.to privacysoft 
others. 

The second limiting principle, acknowledged almost 
unanimously by the experts, is the protection of the young 
against exposure to at least certain forms of explicit 
sexual materials. According to some, such exposure might be 
detrimental to their psychological development, while others 
have stressed that such exposures at any rate interfere with 
the moral task of parents to raise their children as they 
thinks fat: 

Several governments have paid heed to experts" opinions 
by repealing their existing legislation. Denmark led the 
way by repealing its general prohibitions of the dissemina- 
tion of explicit sexual texts and pictures in 1967 and 1969 
respectively. Sweden followed the example set by Denmark in 
1970 and West Germany in 1973. In The Netherlands and 
France, no legal changes have yet been carried through. In 
theplatterscountries;maliprocesssofede factohdecrimunalizas 
tion by means of increasingly permissive judicial standards 
and prosecution policies has taken place instead. 

In Denmark, Sweden, and West Germany, the principle 
that nobody should be involuntarily exposed to grossly 
indecent materials was laid down in new laws prohibiting 
obtrusive methods of disseminating such materials (the 
aggressive window displays and unsolicited mailing). In The 
Netherlands, a Bill is pending which seeks the replacement 
of the existing general prohibition by a focussed 
prohibition. 

In Denmark, the ‘sale of pornographic pictures or 
objects to a person under the age of 16 years is still 
prohibited. Sweden and Germany have retained elaborate 


legal provisions prohibiting the distribution of pornography 
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to youngsters. In France and The Netherlands, such a prohi- 
bition forms part of the existing laws. 

Worthy of a special commentary is the subject of film 
censorship. In line with the views on pornography espoused 
in the late sixties, the prescreening of films was criti- 
cised for being paternalistic and elitist. The old systems 
of prescreening and licensing all films were abolished in 
Denmark (1969) and The Netherlands (1977), but retained in 
Sweden, France and West Germany (in the latter country, the 
prescreeing is a form of self regulation by the film 
industry). In Sweden, the licensing scheme for films has > 
recently been criticized by a governmental committee. In 
Denmark, Germany and The Netherlands, special boards were 
embodied with the authority to license films for public 
presentation to the young. 

In the late seventies, it appears that the debate on 
pornography was reopened to a certain extent. Contrary to 
the situation in the previous decade, several concerned 
groups now demand from the government more stringent prohi- 
bitions and, or, prosecution policies. Two largely indepen- 
dent social factors seem to have propelled the current "back 
lash" on pornography. First, pornography is condemned by 
many feminists as sexist and discriminatory against women. 
Secondly, feminist authors have, in particular, criticized 
the distribution of materials depicting sex with young girls 
and sadistic acts. The new criticism against pornography 
was aggravated by the recent increase in the sales of video 
films of a pornographic or sadistic nature. 

In response to this new criticism, Denmark (1980), and 
Sweden (1979) have enacted laws prohibiting child pornog- 
raphy. In Sweden, public pornographic performances have 
been outlawed in 1982. West Germany's pornography laws of 


1972 already contain a provision prohibiting the distribu- 
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tion of hard core pornography depicting pedophilia, sodomi- 
tic)or sadisticeadts), andraruniqueptrovi sien aprohbbiting 
materials portraying extreme acts of violence. These prohi- 
bitions will now be made more stringent. In The 
Netherlands, the new Bill on pornography is still pending as 
a result of the opposition by feminist groups. 

With regard to video films, Sweden has enacted new laws 
in 1981 prohibiting the distribution of video films depict- 
ing acts of extreme violence. The government of West 
Germany also intends to make the dissemination of video 
films among the young subject to the same licensing regula- 
tions as normal films. France imposed a special tax regime 
upon pornographic video films in 1983. 

TO sum up, the five European countries studied, have 
all liberalized their laws or policies on the dissemination 
of pornographic materials in the late sixties or early 
seventies in one way or the other. The new prohibitions are 
mainly targeted against obtrusive forms of distributing such 
materials. Besides, the existing prohibitions on the 
dissemination of explicit sexual materials to the young have 
been retained. In fact, the enactment of new, more permi- 
Sive laws has often been justified by the expressed wish to 
focus the efforts of the police and the public prosecutors 
upon obtrusive forms of distribution and distribution among 
the young. The validity of this argument appears to have 
been confirmed by the facts. In Denmark and -Sweden, the 
sale of pornography has become more discreet after the 
liberalization. In France and The Netherlands, the old 
obscenity laws were retained but, in reality however, few 
controls are currently exercised over the dissemination of 
pornogrpahy. 

In the late seventies, the pendulum has clearly started 
to swing back as a result of the feminist critique of the 


dehumanizing, degrading, and discriminatory aspects of some 
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forms of pornography. There are no indications however, 
that the legislative and other changes of the sixties will 
be made undone. The newly proposed or enacted prohibitions 
are no longer targeted against explicit sexual materials per 
se but mainly at materials depicting deviant sexual activi- 
ties like pedophilia and sadism or other acts of extreme 


violence. 


Prostitution 

At the turn of the century, prostitution in Western 
Europe was generally controlled by means of a regulatory 
System known as "registration." The main elements of this 
system were: the licensing or condoning of bawdy houses; a 
central registrar of known prostitutes; and the obligation 
of regular medical examinations for registered prostitutes. 

The campaign for abolition, that is, for abolishing the 
system of registration, started in England but soon gained 
momentum across the European continent. The prevailing 
regulatory systems were increasingly criticized as tolerat- 
ing sexual permissiveness by men on the one hand, and 
repressing prostitutes on the other. The system was abol- 
ished in Denmark in 1901, in The Netherlands in 191l, in 
Sweden in 1918, in Germany in 1927, and in France in 1946. 

The abolishment typically meant the repeal of the 
System of registration for prostitutes. In Germany and 
France however, the obligation of regular visits to a health 
inspector were retained. In Germany, prostitutes are still 
under this obligation. In France, it was repealed in 1960. 
As part of the abolition laws were enacted prohibiting the 
Operation of bawdy houses and other forms of procuring 
(including. living. off the ~availe).. 

In most countries, the new provisions on procuring and 


living off the avails were amended several times. 
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Presently, the prohibitions in France (amended in 1958 and 
1975), and Sweden (amended in 1982) have the widest scope. 
The Swedish government has submitted a Bill to Parliament 
which will widen the scope even further. In West Germany, 
Only certain forms of exploitative procuring and pimping are 
covered by the new 1973 law. The government of The 
Netherlands has prepared a legislative change in the same 
direction. In Denmark, prosecutions for procuring and 
pimping became very liberal in 1970. 

None of the five countries have enacted laws which 
prohibit the act of prostitution. In Sweden, solicitation 
for the purpose of prostitution is not prohibited either. 

In Germany, France, The Netherlands, and Denmark, either 
national or municipal legislatures have passed bylaws prohi- 
biting certain forms of street solicitation. In West 
Germany, the courts demand evidence that a prostitute has 
actually contacted a client for a conviction under the local 
provisons of soliciting. The French national law distin- 
guishes two different forms of soliciting; namely, active, 
and passive soliciting. Passive soliciting encompasses all 
acts or gestures which can reasonably be interpreted as 
attracting customers for the purpose of prostitution. In 
The Netherlands, most city councils have passed police 
vregulations which make liable to a fine all known prosti- 
tutes who loiter or wait in or at public places. 

In several cities in West Germany and The Netherlands, 
thesprohibitions of ssoliciting.do not apply in certain) aneas 
or streets.» Especially’ in some Dutch cities, street prosti- 
tution is effectivley contained within small areas by means 
of zoning regulations, supported by various administrative 
measuress @fhevsueccesssof suchspolictes of selectivercontrok 
appears to be dependent largely upon the appropriateness of 


the zones selected for prostitution, both from the perspec- 
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tive of the local residents and the prostitutes. The "eros 
centres" in certain German cities seem to be rather 
unpopular with the prostitutes. In Holland, the assignment 
of certain new prostitution areas has been met with violent 
Opposition from the residents. 

According to official estimates, the number of prosti- 
tutes has declined in Sweden over the past years. This 
is not the case in the other four countries. From a general 
European perspective, the abolitionist has not effected the 
number of prostitutes in any discernible manner over the 
last fifty years. Neither the various forms of prostitution 
nor the public nuisances associated with it have shown a 
declining trend. At the same time however, the need to 
fight the repression and discrimination against women, of 
which prostitution is often considered to be the archetype, 
is felt more keenly now than ever. These facts have 
prompted the governments to reconsider the underlying 
assumptions and the objectives of their policies on 
prostituGcion: 

In the area of prostitution these European governments 
are faced with three fundamental dilemmas. First, a general 
and stringent prohibition of all forms of procuring appears 
to be desirable with a view to the prevention of the exploi- 
tation of women. In practice however, such prohibitions 
often appear to have serious negative side effects for the 
prostitutes themselves. Only a small minority of the 
prostitutes are capable of carrying out their work on their 
Own premises without any form of organizational support from 
others. For this reason general prohibitions of procuring 
often force them to work either in illegal sex clubs, etc., 
Or on the streets. In both cases, the prostitutes are 
particularly vulnerable to expoitation by others. In short, 
such prohibitions have often been found to be counterproduc- 


tive in respect to the prostitutes' best interests. 
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The second and related dilemma is the conflict of 
interest between the community at large, which sometimes 
demands a total ban of all forms of procuring including the 
operation of brothels and the interests of residents of 
inner city neighbourhoods who are faced with the nuisances 
caused by street solicitation when such a prohibition is 
actually enforced. 

The third dilemma of present day European govenments in 
the area of prostitution is the necessity to reconcile the 
interests of the prostitutes with the interests of local 
residents. The prohibitions of street soliciting and the 
policies of zoning are usually welcomed by local residents 
(at least by those’ not living in the vicinity of prostitu- 
tion areas). Such policies however, are naturally opposed 
Dy many prostitutes as an infringement upon their right to 
make a living for themselves. 

Recently representatives of the women's movement and 
other concerned groups in Germany, France, The Netherlands, 
and Denmark have expressed the view that the interests of 
both prostitutes, local residents and the community at large 
are served best by the legalization of certain forms of 
prostitution. According to these groups, prostitutes should 
be allowed to carry out their work in an organized setting, 
either in private clubs, or at addresses in or outside areas 
Zoned Loe VprostLt we1on oy ein sordemito sfacifd@itvate these 
relatively unobtrusive and safe forms of prostitution, the 
governments are asked to liberalize certain parts of the 
existing prohibitions on procuring and soliciting and, 
particularly, the mere provision of organizational support 
to prostitutes ought not to be prohibited. 

To sum up, in Sweden the governmental policies on 
prostitution are still clearly targeted against all forms of 
procuring and will continue to be so in the years to come. 


In France, the official policy is quite repressive towards 
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both procurers and prostitutes, but this policy appears to 
be rather controversial. Presently the law enforcement and 
fiscal policies towards prostitutes are presently made less 
stringent. In West Germany, The Netherlands, and Denmark, 
the drift of the emerging policies is towards a new system 
of legalized prostitution. The new model however, is 
different from the old European system of "registration." 
Although organized forms of prostitution are again permitted 
under certain conditions, these conditions are now geared 
towards the promotion of the prostitute's own interest to a 
much greater extent than in the past. Priority is given to 


the repression of exploitative forms of pimping. 
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APPENDIX 


QUESTIONNAIRE ON LEGISLATION AND GENERAL POLICIES CONCERNING 
PORNOGRAPHY AND PROSTITUTION 
Explanation: The questionnaire deals with the subjects of 
pornography and prostitution separately. Each part has 
three sections, dealing with (A) legislation, (B) law 
enforcement policies or social policies and (C) public 
Opinion and present trends in legislation or policy. On 
each of these issues some general questions are asked 
followed by more specific questions. If the latter 
questions raise items which have already been covered in a 
rior answer, they can of course be skipped. All questions 
are to be answered as completely and specifically as 
possible, 

In order to save unnecessary work we have filled in 
some answers provisionally on the basis of documents avail- 
able in Holland. Please check them out for accuracy. 

We would like you to submit a complete list of the 
literature which was used. If personal communications are 
used as a source, please mention the name and function of 
the spokesman. 

We assume most questions can be answered by consulting 
books, documents, and research reports. However, we would 
like to advise you to interview a specialized police officer 
from a large town on some of the questions on law enforce- 
ment of the laws on pornography and prostitution. 

It is quite possible that some of the questions are 
irrelevant in the legal or social frame of your country. 
Pleasesdo not hesitate to say so. On the other handy, it ds 


to be expected that we have overlooked certain aspects of 
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the subject that appear to be important. We want to urge 
you to elaborate on these aspects as much as possible. Some 
of the most valid information might be contained in it. 

We wish you good luck with the work. 
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Pornography 


Working definition 
Materials (publications, film etc.) and/or performances 


of a sexual nature considered to be obscene, indecent etc. 


A.(1)General questions on legislation 
as All present provisions in the criminal code (federal, 


provincial) and in police regulations. If relevant, 
any other provisions (e.g. law on film censorship, 


Gustoms act P *post ace’ ) 


2 Important jurisprudence on these provisions. Please 
specify. 
Bie Brief overview of all jurisprudence and legislative 


changes in the 20th century, with an emphasis on 
changes since 1960. Please summarize the main argu- 
ments for these changes as apparent from committee 


Reports, white papers etc. 


A.(2)Special questions on legislation 

Iie Are there special provisions on the sale, etc. to 
minors? Is there any jurisprudence on that matter? 
Please specify. 

2%, Are there special provisions on pornography of a 
special kind (eg. depicting children, acts of sexual 
violence)? Any jurisprudence? Please specify. 

3% Is there a system of film censorship? What are the 


categories, and age levels? 


B.(1)General questions on law enforcement policies 
Iie Statistics on annual numbers of arrests for these acts 


Since 1960. 
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2% Statistics on annual numbers of convictions for these 
acts since 1960. 

3. Statistics on severity of sentences for these acts 
(most recent ones). 

4, Are there any official guidelines/directives for the 
prosecutors or police officers on arrests or 
convictions for these crimes? Please specify their 
contents. How these guidelines changed since 1960? 

are What ‘are ;the present,poli¢ies sof «police (and 
prosecutors? What are the criteria for condoning or 
making arrests? Have there been any recent changes? 
Please try to answer this question for one large town 
in particular (preferable the capital). We advise you 
to consult a police expert on this. 

Or If there is a film censorship, what are the present 


criteria? Any recent changes? 


B.(2)Special questions on law enforcement policies 

1. Is there a special policy for the sale etc. to minors? 
Please specify. 

ons Is there a special policy on the extent of public 
display? Please specify. 

oir Is there a special policy on certain forms of pornog- 
raphy (depicting children, acts of violence, .etc.)? 
Please specify. 

4. Is there a special policy for the sale of video films? 

Bhs Is there a special,.policy.on sthe participation o£ 


children in the producttiom Lot pornography? 


Ce General questions on public opinion/policy trends 
ve Results of all, relevant opinion polls since .1960. 


Please give a summary of the findings. Changes of 


Opinion are of course particularly relevant. 
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Recently have any concerned groups or experts expressed 
views on pornography (reports, academic articles, 
etc.)? Please specify. 

Is there some form of a semi-official opinion about 
pornography of feminist/woman's lib movements/groups? 
Any reports, formal statements, etc.? 

Have there been issued any recent new government 
reports on pornography or have any proposals for new 
legislation been made? Any Bills pending? Please 
elaborate on any current debate. Is it to be expected 
that new legislation will be passed or new policies 
developed in the near future? Please specify. 

Are there any data on the trends in the sale or produc- 
tion of pornography (increases/decreases)? Are there 
any data on the trends in the nature of the pornography 
sold or produced? 

What are the trends in the number of registered sexual 
crimes? What is the expert's opinion on the relation- 


ship between pornography and sexual crimes? 


Prostitution 


Working definition 


Sexual services for financial rewards and all acts 


directly related to it: operation of bawdy house 


(brothels), living off the avails (pimps) etc. 


A.(1)General questions on legislation 


1. 


All present provisions in criminal law or administra- 
tive slawnon prostitution «Gincl. streetesoliciting, 
operation of brothels, pimps, etc.) on federal and, or, 


provincial or state level. 


et! A il 


2% An overview of relevent jurisprudence. 

ce An overview of municipal bylaws, police regulations, 
etc. We would like you to report on all regulations in 
one large town, preferably the capital. 

4. Please comment upon the historical developments in the 
legislation and regulation since 1900 with an emphasis 
upon trends since 1960. What are the main arguments 


for the present laws or regulations? 


A.(2)Special questions on legislation 

vs Are there any laws or regulations on the customers? 

Ze Are there any laws or regulations which apply a form of 
licensing to prostitution or the operation of 
brothels? Please specify the details of such a system 
(medical check ups, etc.). For one town. 

3. Are there any laws or regulations which apply a system 
of zoning to prostitution or the operation of brothels 
(condoning it in certain areas only)? Please specify 


for “one Yt6wn. 


B.(1)General questions on law enforcement and social policy 
ie If possible an estimate of the present number of pros- 
titutes (women, men). Please report on one large town. 
Be If possible an estimate of the present number of 
addresses where prostitution takes place. Please 
report on one large town. If available we would like 
to have a breakdown into the categories: 
a. public prostitution (street soliciting, window 
soliciting): 
b. nonpublic prostitution (brothels, sex clubs, sex 
Saunas, etc.); 
3 Are there any recent trends in the numbers or forms of 


prostitution? 


- €6) - 


4. Statistics on the number of arrests for prostitution 
(e.g. for street soliciting, running a brothel, living 


off the avails) since 1960. 


Sis Statistics on the number of convictions since 1960. 
O's An overview of present sentences for these crimes. 
US Are there any prosecution guidelines, or directives for 


the police on the enforcement of the existing provi- 
sions or regulations? Have there been any changes? 
Please specify and report on one large town. 

8. What are the actual policies for making arrests and for 
initiating criminal procedures on prostitution? Have 
there been any recent changes? Please specify and 
report On. one large town. 

9. If there is a form of licensing, what are the criteria 


applied? 


B.(2)Special questions on law enforcement/social policy 
1M Please give all information available on any existing 


DOlicy OL Licensing or zoning ‘on prostitutiiton. 


Zi Is there a special policy on prostitution by minors? 

a To what extent are prostitution and drugs related? 

or Duestions on public .opinion/policy trends 

Ms Results of elt relevant public iopinion polls ;on ‘prosta-— 


tution (incl. data on having been a customer). Please 
comment upon any changes. 

ts Recently have any concerned groups or experts expressed 
views on prostitution (reports, academic articles, 
etc.)? Please specify. 

Sr Is there a semi-official opinion about (aspects of) 
prostitution of feminists/women liberation groups? Any 


reports, etc? 
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Have there been issued any recent 
prostitution or any proposals for 
new policies been made? Is it to 
legislation will be passed or new 


in the near future? 


government ©reports on 
new legislation or 
be expected that new 


policies be developed 
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INTRODUCTION 


As part of its initiative in the areas of pornography and prostitution, the 
Department of Justice appointed a Special Committee in June 1983 to study 
these issues and report to the Department no later than December 1984. The 
mandate of this Special Committee included, among others, "(4) to consider, 
without travelling outside Canada, the experience and attempts to deal with 
these problems in other countries including the U.S., E.E.C., and selected 
Commonwealth countries such as Australia and New Zealand". 


Wnereas the Special Committee was responsible for the public hearings, the 
analysis of briefs and legal research, the Department's Research and 
Statistics Section was given the mandate to conduct the socio-legal and 
empirical research programme. In responding to the above mentioned term of 
reference, five studies have been commissioned. This one deals with 
pornography and prostitution in the United States of America. 


Clearly, the federal system of the United States is a complicating factor for 
any study on issues of mixed competence. Both the Federal government and the 
State governments are empowered to legislate in the area of criminal law, 
albeit in different respects. It probably can be safely said that the States 
are most directly responsible for the criminal law and that the Federal 
government will intervene mainly to unify or give coherence to States' laws 
or to legislate over matters of national importance where its powers are not 
preempted by the Constitution (David, 1971; Engdahl, 1974). This means that a 
study of legislation and enforcement practices in any criminal related matter 
implies a review of all state laws, and federal laws when applicable, if one 
is to have a complete picture of the situation in the United States. This was 
not feasible in the small time period allocated to conduct this review. 


Decision was thus made to restrict the focus of the study to the Federal laws 
and to those of what was perceived as "key" States. At the Federal level, 
contacts were established with and information obtained from representatives 
of the U.S. Department of Justice, the Federal Bureau of Investigation, U.S. 
Post Office, and U.S. Customs. Pressure groups of a national scope such as 
Morality in Media were also contacted. At the State level, contacts were 
established and information requested from officials in twelve States. These 
are: Alabama, Arizona, California, Florida, Georgia, Massachussets, 
Mississipi, New York, Ohio, Pennsylvania, Texas and Washington. In eacn of 
these States a letter was written to the State Attorney asking for 
information on the State laws on pornography and prostitution, recent 
significant court interpretations, pending legislation if any, and evidence 
of public opinion movements with respect to these two issues. Furthermore, 
within each State, one or two cities were selected and the District Attorney 
and Police Chief were also sent a letter asking for more local information 
such as prosecution and conviction statistics, enforcement policies and 
difficulties, etc. (see Appendix 1 for sample letters). These cities are: 
Birmingham, Phoenix, Los Angeles and San Francisco, Miami, Atlanta, Boston, 
Jackson, Buffalo and New York, Cincinnati and Cleveland, Pittsburgh and 
Philadelphia, Houston, and Seattle. Finally, tne National Association of 


District Attorneys and the International Association of Chiefs of Police were 
also contacted to obtain information on prosecution or enforcement policy 
papers or guidelines which would have been prepared for their respective 
members. In total, althougn not every city responded, the return rate was 
excellent and was sufficient to provide detailed and up to date information. 


The following pages will attempt to provide a succinct portrait of the 
present situation in respect of legislation, enforcement practices, and 
public debates on pornography and prostitution respectively. Not all States 
or cities which provided information will be covered since in some cases, the 
information was either too repetitive or was incomplete. It is our belief 
however that the information presented is sufficient to give the reader an 
adequate idea of the state of these questions in the United States. 


I- PORNOGRAPHY 


The question of pornography, or more accurately obscenity in legal 
terminology, is not only complex but maybe as ancient as law-making itself. In 
the case of the United States, one can trace back to the early history of the 
colonies the preoccupation with obscene utterances and prints. The definition 
of the obscene has largely changed however, from a religious one in the 16th 
and 17th centuries to one which is mainly concerned with sexual matters in the 
present days. Although a full-fledged history of obscenity statutes and court 
decisions is not to be presented here (the interested reader is referred to 
Schauer, 1976, and to Sobel, 1979, for historical accounts), the following 
section is concerned with the development of legislation, at both the State 
and Federal levels, and of court interpretations on obscenity. In a second 
section, the Miller test and the subsequent cases having specified some of the 
vague elements of the offence will be presented. The third and fourth sections 
will deal with the Federal and States statutes on obscenity respectively. The 
fifth section will provide some data on enforcement practices in the past five 
years and on enforcement problems. Finally, the last section will look at 
present public debates on pornography. 


1. Development of Statutes and Jurisprudence on Obscenity 


Following on the evolution of the common law in England, the early colonies 
all “made blasphemy or heresy a crime, by statute, but sexual materials not 
having an antireligious aspect were left generally untouched" (Schauer, 
1976:8). It was not before 1711 that the first statute was enacted which could 
also be applied to secular materials in the state of Massachussets. The first 
court decision on obscenity however was not rendered until 1815 in the case of 
Commonwealth v. Sharpless, where Sharpless was accused and convicted of 
displaying an indecent picture for profit (Sobel, 1979:7). In 1821, in 
Commonwealth v. Holmes, the Supreme Judicial Court upheld the conviction of 
Holmes for his publishing of the "Memoirs of a Woman of Pleasure". In 1842, 
the first federal statute on obscenity was enacted (1) to prohibit the 
importation in the United States of indecent and obscene prints etc., and to 
provide for their destruction by customs authorities (Schauer, op.cit.:10). In 
the years prior to the Civil War, most States had adopted their own obscenity 
statutes. Then, in the years following the Civil War, the Federal government 
enacted a second obscenity statute prohibiting the mailing of obscene material 
(2). While the cases immediately following this statute were mainly concerned 
with its constitutionality (it was established in Ex Parte Jackson, 98 U.S. 
727 (1877), cited in Schauer, op.cit.:14), the determination of obscenity soon 
surfaced. 


The famous Hicklin (3) test was followed in most of tne American court cases 
until Roth (discussed below). Hicklin, per the name of the accused, 
determined that obscenity could be decided on the basis of parts of the work 
and was that which has a tendency "to deprave and corrupt those whose minds 
are open to such immoral influences and into wnose hands a puolication of 


this sort may fall" (in Schauer, op.cit.: 7)" Ine American courts nowever 

chose to emphasize a peripheral element of the Hicklin case, i.e., the 
question of assessing obscenity on part or the wnole of a work. Furthermore, a 
large definition of the potential audience was also adopted by the courts and 
therefore was considered to include -- and in fact mainly referred to -- 
children. Finally, by the end of the 19th century, the Federal government 
completed its arsenal of instruments to regulate obscenity by adopting the law 
prohibiting the interstate transportation of obscene materials (4). 


The period 1900-1950 saw the gradual erosion of the Hicklin test and the 
development of rather more sophisticated concepts, namely the view that the 
work must be evaluated in its entirety ( Halsey v. New York Society for the 
Suppression of Vice, 234 N.Y.1, 136 N.E. 219 (1922)), that the effect of the 
work must be assessed on the basis of the “average reasonable adult" rather 
than on particularly susceptible individuals ( United States v. One Book 
Called "Ulysses", 5) F.. Supp: 182° :(S.DUNG Ys 1933)).,.° that’ tne Viterary vatie oF 
the work must be considered (see the "Ulysses" case), and that community 
standards must be taken into account ( United States v. Kennerley, 209 F. 119 
(S.D.N.Y. 1913); all cases cited above are from Schauer, op.cit:2/-28). 


None of the previous case law had dealt in any depth with the constitutional 
issues of the First Amendment (protection of the freedom of speech). Roth 
(Roth v. United States, 354 U.S. 476 (1957)) was to be the leading case for 
almost twenty years. This test in effect, consolidated the previous 
developments in court interpretations of obscenity; the test set forth by 
Justice Brennan thus read: 


(..) whether, to the average person, applying 
contemporary community standards, the dominant 
theme of the material taken as a whole appeals to 
prurient interest (in Schauer, op.cit.:37). 


Obscenity was considered not to be speech at all and thus not to be protected 
by the First Amendment. However strict that interpretation might seem, the 
issue of obscenity was far from resolved. The further years saw a constant 
narrowing process leading to what Schauer calls "minimal regulation" 
ultimately "limiting obscenity regulation to hard-core pornography" 
(op.cit.:41). The clearest case here is Memoirs v. Massachussetts (383 U.S. 
413 (1966)), where Justice Brennan, in deciding on Cleland's book Memoirs of a 
Woman of Pleasure, wrote that in the definition of. obscenity: 


Three elements must coalesce: (a) the dominant 
theme of the material taken a a whole appeals to a 
prurient interest in sex; (b) the material is 
patently offensive because it affronts 
contemporary community standards relating to the 
description or representation of sexual matters; 
and (c) the material is utterly without redeeming 
social value (in Schauer, op.cit.:43). 


To many observers, including Schauer, this led to minimal intervention in the 
field of obscenity and to some confusion, particularly because this test 


necessitated that all three elements be present and added the expressions 
“patently offensive" and “without redeeming social value". Miller was to 
provide the nation's lower courts and enforcement agencies with a much more 
precise and applicable test (Miller v. California, 413 U.S. 15 (1973); see 
Appendix 2 for the text of the Miller case). The Miller test, while retaining 
part of the Roth decision, did away with some of its major impediments, and 
namely, the “utterly without redeeming social value". The test is the 
following: 


The basic guidelines for the trier of fact must 
be: (a) whether "the average person, applying 
contemporary community standards" would find that 
the work, taken as a whole, appeals to the 
prurient interest, (...)3; (b) whether the work 
depicts or describes, in a patently offensive way, 
sexual conduct specifically defined by the 
applicable state law; and (c) whether the work, 
taken as a whole, lacks serious literary, 
artistic, political)! orscientific value. “(in 
SChavery, Opec Ne tecoa). 


2. The Miller Test: The Average Person, The Community Standard, and The 
Value of the Work 


Three elements were still relatively unclear after Miller which further court 
decisions were to refine. These are: the average person, the scope of the 
community whose standards are to be the basis of the assessment, and the value 
of the work. Each will be briefly discussed. 


(a) The Average Person 


In contrast to the concept of the "reasonable man" in tort law, the average 
person in obscenity cases is not the ideal person but the personification of 
the weaknesses of mankind. Neither is this average person the judge or the 
jury; yet, one can hardly doubt that the trier of fact or juror do refer to 
themselves in assessing this average person's complexion. Roth and subsequent 
cases have taken great care to indicate that this average person neither is 
the prudish nor the highly callous, the uneducated nor the highly educated, 
etc. (5). This must not be interpreted to mean a levelling off effect since 
only what is acceptable to the average person -- and therefore recognizable by 
this hypothetical person -- would be acceptable to the court. On the contrary, 
the third part of the test (the social value) opens up the door to expert 
testimony and thereby to determination of value on the basis of a restricted 
segment of the population. This point will be dealt with further below. 


It was not clear until recently whether the average person test included 
children. Butler (Buther vs’ Michigan, 353° U.S. 380 (195/)) could be 
interpreted as meaning that only the average adult is to be considered. 
Furthermore, Ginzburg v. United States, 383 U.S. 453 (1965) noted that the 
inclusion of children in the instructions given to the jury on the average 
person test was not necessarily appropriate. On the other hand, it seems from 


[@>) 


Roth and other cases such as People v. Vanguard Press (192 Misc. 127, N.Y.S.2d 
427, 430 (1947)), that as long as the judge's instructions to the jury do not 
place special emphasis on the young or otherwise particularly vulnerable 
segments of the population -- or in other words do not give pre-Roth 
instructions -- all people are to be included in this definition. However, a 
recent Supreme Court decision (Pinkus v. United States, 436 U.S. 293 (1978)) 
resolved the issue and determined that the average person test applies to the 
average adult person and does not include children: 


Since this is a federal prosecution under an act 
of Congress, we elect to take this occasion to 
make clear that children are not to be included 
for these purposes as part of the ‘community’ as 
that term relates to the ‘obscene materials' 
proscribed by 18 USC s.1461 [mailing obscene or 
crime inciting matter]. Pinkus v. United States, 
ASGNU SS 7296 (19738) 5298 


A further precision to the average person test was made by Mr. Justice Brennan 
in the Mishkin case (Mishkin v. New York, 383 U.S. 502 (1966)) where it was 
decided that material designed for "deviant" groups appealed to the prurient 
interest of members of that group and as such satisfied the requirements of 
the test (6). 


(b) The Community Standards 


What community is to be considered when evaluating the applicable standards? 
Who is to make the determination of the standards? Roth elevated this concept 
to a key issue in the determination of obscenity but did not address the issue 
of what community meant, i.e, whether it is local, regional or national. The 
first two cases to deal with this issue were Manual Enterprises v. Day, 3/70 
U.S. 478 (1962) and Jacobellis v. Ohio, 378 U.S. 184 (1964). Both concluded 
that the community test was of a national scope. The Miller decision reversed 
this view: 


Nothing in the First Amendment requires that a 
jury must consider hypothetical and 
unascertainable ‘national standards’ when 
attempting to determine whether certain materials 
are obscene as a matter of fact (...). Miller v. 
Californias 413UL Says gr ioys jesl-37 


That the standard to be applied is a local one -- that needs not be measured 
by experts (see Paris Adult Theater I v. Slaton, 413 U.S. 49 (1973)) -- also 
applies to Federal statutes (Hamling v. United States, 418 U.S. 87 (1974)). 
Furthermore, the community standard test is also to be applied, at least by 
inference from the absence of an opinion to the contrary, to part (b) of the 
three-prong test enunciated in Miller. In other words, patent offensiveness is 
to be evaluated on the basis of the local community standards (Schauer, 
op.cit.:123). This is particularly relevant since the criteria will be whether 
the work goes beyond the level of tolerance of the community for sexual 
representations ("beyond customary limits of candor" A.L.I. Model Penal Code, 


Me sient 2 lA 1), quoted sin} Schauer. OD ONL sL0bIR 


Finally, with respect to the size of the community, it is left to States to 
determine, in their obscenity statutes, what it will be or if a size is to be 
actually determined. (Section 4 will discuss this issue in further details.) 


(c) The Value of tne Work 


Probably one of the most important contributions of Miller has been the 
replacement of the "utterly without redeeming social value" test established 
in the Memoirs case by the specification of four social values to be 
considered in assessing the obscenity of any material. In order to be declared 
obscene, material has to lack any serious literary, artistic, political, or 
scientific value. Expert testimony will often be required in determining the 
value of the work. The community standard test therefore does not apply here 
Since it may be that only a particular segment of the population is apt to 
recognize the value of a work and/or would likely ever face this work. It also 
is a question of law more than fact, and as such it is more the judge's than 
the jury's responsibility to determine whether the work has any serious value. 
That this is so also allows to avoid expensive trials when the work is 
considered to be protected because of its value in the first place. 


The impacts of Miller, on top of making obscenity statutes workable from a law 
enforcement perspective, have been twofold. On the one hand, it consacrated 
the "variable obscenity" doctrine: 


Variable obscenity is a principle which holds that 
the obscenity vel non of given material may be 
determined only in the context of the method of 
distribution and the intended and actual audience 
foneUmermaceritalee (iScnauery Ops Cit. + 792) 


This has meant that material which could otherwise be considered obscene were 
it available to the entire population, could be left untouched when used for 
scientific or educational purposes (7). The second impact has been to oblige 
State laws to specify that only reprehensible sexual conduct is aimed at in 
their obscenity statutes and to further specify the types of sexual conducts 
which are not to be described or depicted. By way of examples, Miller 
suggested that "(a) patently offensive representations or descriptions of 
ultimate sexual acts, normal or perverted, actual or simulated" and "(b) 
patently offensive (...) of masturbation, excretory functions, and lewd 
exhibition of the genitals" (Miller v. United States, at page 24) would 
constitute sufficiently specific statutes for constitutional purposes. 
(Section 4 will provide some examples of State statutes which have and have 
not followed Miller on this issue.) 


Two further recent decisions should be mentioned for their importance in 
different but related issues. In Federal Communications Commission v. Pacifica 
Foundation, 438 U.S. 1081 (1973), the Supreme Court estabished that 
broadcasters -- in tnis case radio -- are subject to particular requirements 
for two reasons: the first is that "the broadcast media have established a 
uniquely pervasive presence in the lives of all Americans. Patently offensive, 


indecent material presented over the airwaves confronts the citizen, not only 
in public, but also in the privacy of the home" (at page 1093). The second 
reason is that "broadcasting is uniquely accessible to children, even those 
too young to read" (id.). In other words, offensive speech wnich could be 
declared not obscene in the print media (or even on radio but at hours where 
so few children could be listening that its negative impacts would be 
limited), has to be considered unprotected speech when it is presented on the 
airwaves at hours when children could be listening. 


The second case is closely linked to the question of the protection of minors 
raised in Pacifica. In New York v. Ferber, 458 U.S. 1113 (1982) the Court held 
that "the States are entitled to greater leeway in the regulation of 
pornographic depictions of children" (at page 1122) for five reasons. First, 
the State's interest in protecting children from sexual abuse and exploitation 
is "of surpassing importance" (at page 1123). Second, the distribution of . 
pornographic films depicting children is directly associated with the sexual 
abuse of children. Third, the advertising and selling of pornographic material 
involving children constitute a basis for the production of these materials 
which are illegal throughout the country. Fourtn, the value of permitting live 
performances or representations of children engaged in sexual activity is 
minimal. And fifth, classifying child pornography as unprotected material is 
not inconsistent with prior Supreme Court decisions in the area. The Court 
also noted that: 


The test for child pornography is separate from 
the obscenity standard enunciated in Miller (...). 
The Miller formulation is adjusted in the 
following respects: A trier of fact need not find 
that the material appeals to the prurient interest 
of the average person; it is not required that 
sexual conduct portrayed be done so in a patently 
offensive manner; and the material at issue need 
not.be considered as a whole. (id.:1127) 


These decisions, and in particular the latter, constitute important 
developments in the area of obscenity cases in the US. As will be seen in 
Section 3, the Bills introduced by the Federal on Child Pornography and to 
modify tne Communications Commission regulations with respect to its powers 
over offensive broadcasting reflect these recent decisions. 


Discussions with officials of the U.S. Department of Justice and with 
representatives of private pressure groups have indicated that the definition 
of obscenity and the test determined in Miller and since in force, are broad 
and applicable enough to permit effective enforcement of the pornography 
business, provided that Sate laws are drafted accordingly. We will now turn to 
a closer examination of Federal and State statutes. 


3. Federal Obscenity Statutes 


There are eight major obscenity statutes in the arsenal of the Federal 


government (see Appendix 3 for the texts). These are 18 U.S.C. s.1461 [mailing 
of obscene material], 18 U.S.C. s. 1462 [use of a common carrier in the 
interstate transportation of obscene material], 18 U.S.C. s. 1463 [obscene 
writings on mail material], 18 U.S.C. s. 1464 [obscene utterances on radio], 
18 U.S.C. s. 1465 [interstate or international distribution of obscene 
material], 19 U.S.C. s. 1305 [importation of obscene material], 18 U.S.C. ss. 
2251 to 2255 [exploitation of children], and 39 U.S.C. ss 3006-3008, 3010-3011 
[rostais Act). In ‘addition,’ 26: U.S. Clos. 95/23 (djeis)}a subsection of thé 
Internal Revenue Code prohibiting indecent or immoral pictures or other 
representations on the packages of cigarettes or other tobacco products, and 
47 U.S.C. s. 223 prohibits harassing phone calls and in particular indecent 
comment is prohibited in interstate or foreign commerce or in the District of 
Columbia. 


The prohibitions in 18 U.S.C. s. 1461 deal with obscenity and abortion, but 
the obscenity provision would have been applied most often. In fact, according 
to Schauer (op.cit.:173) of all the statutes on obscenity, this one would have 
been the most frequently used. The definition of the prohibited material is a 
real shopping list of all that can be related, directly or indirectly, to 
obscenity. Paragraph 1 states: “Every obscene, lewd, lascivious, indecent, 
filthy, or vile (...)". While this statute has been declared constitutional 
three times by the Supreme Court (8) including in one post-Miller case, some 
argue that the absence of a definition of obscenity in this and other Federal 
Statutes is questionable, particularly since Miller requested the States to 
adopt specific definitions (Kennedy and Lefcourt, 1974:22-23, inter alia). 
Furthermore, the provisions of 39 U.S.C. s. 3006-3008 (detaining obscene 
material sent in the mail or prior restraint) have been declared 
unconstitutional on the grounds that they do not provide sufficient protection 
againsteprior restraint. (Schauer, opycit.: 1/77). °Sitncesthey haveynot been 
amended, these provisions are unusable. On the other hand, 39 U.S.C. ss. 3008 
and 3010 respectively provide that an addressee may refuse mail which, “in his 
sole discretion, [he] believes to be erotically arousing or sexually 
provocative" and that sexually oriented advertisement must be so marked on the 
outside by the sender so that the receiver is warned in advance of the 
package's content. More importantly, subsection (d) of s. 3010 defines the 
sexually oriented advertisements so covered: 


"Sexually oriented advertisement’ means any 
advertisement that depicts, in actual or simulated 
form, or explicitly describes, in a predominantly 
sexual context, human genitalia, any contact of 
natural or unnatural sexual intercourse, or any 
act of sadism or masochism, or any other erotic 
subject directly related to the foregoing. (Quoted 
in Kennedy and Lefcourt, op.cit.:24) 


Title 18 s. 1461 provides a five year emprisonment term or $5,000 fine or both 
for a first offence, and ten year term or $10,000 fine or both for any 


subsequent offence. 


Similar tor veews Ces. 1461, 18: 0.S: Css Ib2 os “armedealyboti epsceni ty on 
abortion but the obscenity provision has been most often used. As well, s.1462 
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presents the same definitional deficiency as s. 1461 with respect to 
obscenity but has also been declared to be constitutional (9). Section 1462 
prohibits the use of common carrier for interstate or foreign transportation 
of obscene material and s. 1465 the interstate or foreign transportation of . 
such material for purposes of sale or distribution. In addition, 19 U.S.C. s. 
1305 is a prohibition of the importation in the United States of any obscene 
material, albeit only a civil statute whose ultimate goal is the seizure and 
destruction of the material seized. The penalties attached to s. 1462 are the 
same as s. 1461 and are of a term of not more than five years or a fine of not 
more. than $5,000 or bothefor. si. l405terhel constitutionality jot 1e,UlS. cas. 
1465 and 19 U.S.C. +s. 1305 has, been upheld in court (105 11). 


18 U.S.C. s. 1464 which prohibits the the broadcasting of “obscene, indecent, 
or profane language by means of radio communications" is, in and by itself, of 
limited use as it has to incorporate the Miller requirements and is limited to 
citizen's band. It includes a punishment of a fine not more than $10,000 or an 
imprisonment not more than two years or both. Tne Federal Communications 
Commission, under 47 U.S.C. ss. 503 and 510, is allowed to impose a fine (a 
maximum of $1,000) for improper language over the air, but this usually is 
limited to the citizen's band. More important is the power of the Commission 
to issue and renew or not licenses for operation. (We refer the reader to the 
already cited case of FCC v. Pacifica Foundation for a landmark judgement in 
this area.) 


The Child, Protection Acts 18 UiSCarss. 2Z5bobon2255ooroy tdesa chat caiidren 
will be protected from exploitation and abuse by pornographic material. This 
Act was very recently amended (May 21, 1984; see amendments and new reading of 
the Act in Appendix 4). These amendments do away with the need to prove 
obscenity, increase the age from sixteen years to eighteen years old, and 
drastically increase the penalties attached to violation of this Act's 
provisions. In its preamble Section 2 the Act states: 


The Congress finds that - 

(1) child pornography has developed into a highly 
organized, multi-million dollar industry which 
operates on a nation-wide scale; 

(2) thousands of children including large numbers 
of runaways and homeless youth are exploited in 
the production and distribution of pornographic 
materials; and 

(3) the use of children as subjects of 
pornographic materials is harmful to the 
physiological, emotional, and mental health of the 
individual child and to society. 


Consequently, the amendments strike out “obscene” whereever the term appears, 
include “any visual depiction" in lieu of "visual or print medium", and 
enlarge the definition of "sexually explicit conduct" to include actual or 
simulated representations (s. 2255 (2) (A)). The penalties are increased from 
a fine of $10,000 or imprisonment for 10 years or both to a fine of a maximum 
of $100,000 or imprisonment for 10 years or both for a first offence. In the 
case of an individual having a prior conviction under this Act, the penalties 
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are increased from a fine of $15,000 or imprisonment for 15 years or both to a 
fine of $200,000 or imprisonment for 15 years or both Csr olutceand se) 2267 
(b)). An additional provision states that organizations violating this section 
shall be fined not more than $250,000. Finally, s. 2255 (1) increases the age 
Of a minor to mean "any person under the age of eighteen years". 


Finally, a recent Bill has been introduced in Congress and is now before the 
senate to amend 18 U.S.C. s. 1464 so as to prohibit "Cable Porn and 
Dial-A-Porn" (a copy of this Bill is included as Appendix 5). This amendment 
would include in s. 1464 the following: 


(a) Whoever knowingly utters any obscene language, 
or distributes any obscene material, by means of 
radio, television, or cable television 
communication, shall be fined not more than 
$20,000, or imprisoned not more than two years, or 
both. 

(b) Whoever knowingly utters any indecent or 
profane language, or distributes any indecent or 
profane material, by means of radio, television, 
or cable television communication shall be fined 
not more than $10,000, or imprisoned not more than 
two years, or both. 


In this new Act, obscene is define per the Miller test and as such it includes 
all three prongs of the test. The interesting part however is (B) where the 
specific sexual conducts not to be uttered are described. These include: "(j) 
an ultimate sexual act, normal or perverted, actual or simulated, (77) 
masturbation, (iii) an excretory function, (iv) a lewd exhibition of a human 
genital organ, or (v) flagellation, torture, or other violence, indicating a 
Sado-masochistic sexual relationship". Furthermore, in (2), indecent language 
is defined as: "a depiction or description of (A) a human sexual or excretory 
organ or function, (B) nudity, (C) an ultimate sexual act, normal or 
perverted, actual or simulated, (D) masturbation, (E) flagellation, torture, 
or other violence, indicating a sado-masochistic sexual relationship, which 
under contemporary community standards for radio or television is presented in 
a patently offensive way". The most interesting parts of this rather long 
definition of indecent language are (A), (B), and the expression "community 
standards for radio or television". The scope of this definition as revealed 
by (A) and (B) is much broader than the Supreme Court definition of obscenity 
which had clearly indicated in Roth and repeated in Miller that nudity or the 
mere presentation or a sexual or even excretory organ was not sufficient to 
constitute an offence. On the other hand “contemporary community standards for 
radio or television" remain to be defined: will they be equated with the local 
community standards? Or will they appeal to larger communities in those cases 
where the accused program would be a national one presented on a nation-wide 
basis? Should this Bill go through, one can only imagine the confusion that 
would ensue, at least until such time as the Supreme Court has made decisions 


on these issues. 


No other changes to the Federal statutes are, to our knowledge, presently 
being considered. Only one further initiative will presumably be set up in the 
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coming months following President Reagan's announcement of his intention to 
appoint a special committee to study the links between pornography and violent 
sexual crimes. Not much is presently known on this project except that it will 
likely be a U.S. Department of Justice Commission. 


4. State and Local Obscenity Statutes 


As previously mentioned two of the fundamental impacts of Miller have been the 
requirement that the States specify the types of sexual conduct that are not 
to be depicted, and the abolition of the "utterly without redeeming social 
value" expression. Upon writing his book in 1976, Schauer could therefore say 
that "state obscenity laws are now in a constant state of flux" (op.cit.:193). 
Since most States either had general prohibitions against obscenity or had 
followed the Roth interpretation and had thus included the “utterly without | 
redeeming social value" criterion, or had included a national community 
Standard criterion rather than a local one, or finally, on the basis of their 
interpretation of Stanley v. Georgia, 394 U.S. 557 (1969) had simply 
eliminated obscenity laws as far as it dealt with adults, their statutes were 
obsolete if not unconstitutional. In the wake of Miller, the amendment 
machinery was thus set in motion and it was impossible for Schauer to trace a 
clear picture of the prevailing situation. 


More than ten years later, one is now able to draw this picture. In its July 
and August 1983 editions of the Obscenity Law Bulletin, the National Obscenity 
Law Center provided a table of the various state statutes, indicating whether 
they conform or not with the Miller test (and any variations thereby), the 
geographical area covered by the community standard element, and any 
particulars of the State statute. This table is included as Appendix 6. As can 
be seen, a majority of States (43 out of 51) have adopted a statute embodying, 
with or without modifications, the three elements of the Miller test. A few 
States have no obscenity statute at all: Alaska, New Mexico (although a 
section allows for an injunction against the showing of obscene films in 
outdoor motion picture theatres), South Dakota, Vermont, West Virginia 
(although by statute the State has empowered its municipalities to enact 
statutory sections pertaining to obscenity or child pornography), and 
Wisconsin (statute declared unconstitutional in 1980), are in this group. 
Other States such as California and Illinois, have statutes which do not 
follow the Miller test. A few of these statutes will be described in greater 
detail in the following lines and their differences with the Miller test will 
be identified whenever appropriate. 


(a) New York 
New York Penal Law s. 235 defines obscenity as: 


Any material or performance is "obscene" if (a) 
the average person, applying contemporary 
community standards, would find that considered as 
a whole, its predominant appeal is to the prurient 
interest in sex, and (b) it depicts or describes 
in a patently offensive manner, actual or 
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Simulated: sexual intercourse, sodomy, sexual 
bestiality, masturbation, sadism, masochism, 
excretion or lewd exhibition of the genitals, and 
(c) considered as a whole, it lacks serious 
biterarys. artistic, political, and scientific 
value. Predominant appeal shall be judged with 
reference to ordinary adults unless it appears 
from the character of the material or the 
circumstances of its dissemination to be designed 
for children or other specially susceptible 
audience. 


This definition replaced the Roth-like definition in 1974, after the court, in 
People v. Heller, 1973, 33 N.Y.2d 314, invited the legislature to amend its 
statute and conform it to the test enunciated in Miller. However, the 
definition shows some variances from the Miller test. First, the list of 
sexual behaviours prohibited is more extensive than the examples suggested by 
the Supreme Court: sexual intercourse, which can presumably be very broadly 
interpreted, was not in the Supreme Court's list. Similarly, the Supreme 
Court's definition of objectionable representations was limited to sexual 
conduct; it is not clear whether sadism and masochism fall within this 
definition since they are not necessarily sexual conducts. The statute also 
uses the conjunctive ‘and' in the list of serious values whereas the Supreme 
Court's used ‘or’. Another proof problem may arise from the inclusion of the 
“average person applying contemporary community standards" whereas Miller only 
proposed contemporary community standards as the basic test for the trier of 
fact. Finally, the average person test is defined as the average adult, and it 
has been seen in a previous section that court judgements on this issue 
diverge, some including all possible individuals in a community, some limiting 
the test to adults (see section 2(a) above). 


The constitutionality of the section has been upheld in various decisions 
(12). Furthermore, other court decisions have specified some of the elements 
of the definition. The purpose of the article is, according to People v. 
Brad qld Souier Misc. dsG65.. oy OUNCES 2duG20 ou to.avioid sinvidious’ exhibition 
or dissemination of patently offensive sexual material". The question raised 
above on the inclusion of masochism or sadism has been addressed by People v. 
Heller 33 N.Y.2d 314 (1973), and the court decided that these are “malum in 
se" in terms of commercial exploitation, whereas "nudity" and "sex" are malum 
prohibitum only since they could be described in publications who have serious 
literary, scientific, artistic or political merit. Community standards have 
been determined to be statewide in People v. Ventrice, 1978, 96 Misc.2d 282, 
408 N.Y.S.2d 990, and in People v. Kobjack, 1978, 93 Misc.2d, 403 N.Y.S.2d 

697 (see also People v. Nitke, 1974). People v. Ventrice also established that 
obscenity is in the eyes of the beholder and the beholder is bound by 
contemporary community standards, and that mere nudity or exposure of the 
genitalia absent any lewdness or lewd act is not obscenity and is protected 
speech. 


Section 235 has a three-degree offence structure. Section 235.05 defines 
obscenity in the third degree as (1) the promotion or possession with intent 
to promote, any obscene material; and (2) tne production, presentation or 
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direction of an obscene performance or participation in any obscene 
performance or part tnereof. Section 235.06 defines obscenity in the second 
degree as the commission of obscenity in s.235.05 by a person having already 
been convicted of this offence. Section 235.07 defines wholesale promotion or 
intent to wholesale promote obscene material as first degree obscenity. j 
Section 235.05 is a class A misdemeanor, s. 235.06 a class E felony and s. 
235.07 a class D felony (13). In the latter two sections, knowledge of content 
and intent to promote or promotion must be proved to obtain a conviction of 
the defendant. In addition, s. 235.10 establishes a presumption of knowledge 
(See People Vv.) Heyy 197 2e 71 Sch Zum Son Sa ON aie Sed Oo vandator 
‘pandering’ see Mishkin V2 .State of New York; 1966, <86"S.0t. 95351333. UES. 
502, 16 L.Ed.2d 56,, rehearing denied’ 86 S.Ct: 1440) 384 U.S. 934). torlLeEdiad 
535). It is not a defense that the adults who are distributed the material or 
to whom the material is promoted have consented, or even paid, to view this 
material (see Rediich vi Capri: Cinema ines, 1973ye75 Misc. 2delb7 ) 347 Novis idd 
Sil 5: andalso: People’ v.5 Snvrty ing) 1970.5 64° M sce Zdrol2 se SLES UN ESE Zduldsi es ie 
affirmative defenses are enunciated in s. 235.15; the first recognizes an 
exemption for law enforcement officials, universities and other persons having 
scientific, educational, governmental or similar justification for possessing 
or viewing obscene material. The second is aimed at employees of theatres 
(stage, spotlight operator, cashier, doorman, etc.) provided these employees 
do not share in the benefits of their employer other than their employment. 
Neither of these two defenses is clear. The first has been subject to opposing 
decisions regarding its constitutionality (14) whereas the second encompasses 
potentially not only theatre employees but also persons generally associated 
with live performances theatres, and includes activities not directly 
asociated with motion picture theatres thereby reducing the scope of the 
obscenity statute. Two recent decisions however have affirmed the 
constitutionality of this section on both grounds (15). 


Finally, two sets of articles deal with the protection of minors. Sections 
235.20, 235.21, and 235.22, protect minors (persons less than seventeen years 
of age) against the dissemination of indecent material. The dissemination of 
indecent material to a minor is a class E felony, punishable by a term of 
imprisonment not less than three years but not exceeding four years. In s. 
235.21, the offence of disseminating indecent material to minors reads: 


A person is guilty of disseminating indecent 
materials to minors when: 

1. With knowledge of its character and content, he 
sells or loans to a minor for monetary 
consideration: 

(a) Any picture, photograph, drawing, sculpture, 
motion picture film, or similar visual 
representation or image of a person or portion of 
the human body which depicts nudity, sexual 
conduct or sado-masochistic abuse and which is 
harmful to minors; or 

(b) Any book, pamphlet, magazine, printed matter, 
however reproduced, or sound recording which 
contains any matter enumerated in paragraph (a) 
hereof, or explicit and detailed verbal 


descriptions or narrative accounts of sexual 
excitement, sexual conduct, or sado-masochistic 
abuse and which, taken as a whole, is harmful to 
minors; or 

2. Knowing the character and content of a motion 
picture, show or other presentation which, in 
whole or part, depicts nudity, sexual conduct or 
Sado-masochistic abuse, and which is harmful to 
minors, he: 

(a) Exhibits such motion picture, show or other 
presentation to a minor for a monetary 
consideration; or 

(b) Sells to a minor an admission ticket or pass 
to premises whereon there is exhibited or to be 
exnibited such motion picture, show or other 
presentation; or 

(c) Admits a minor for a monetary consideration to 
premises whereon there is exhibited or to be 
exhibited such motion picture, show or other 
presentation. 


The terms used in this section and defined in s. 235.20 are much broader than 
the terms used for adult obscenity. This has been held to be constitutional as 
previous discussion noted. Of primary importance however in this section is 
the phrase "harmful to minors". The definition of this phrase in s. 235.20 
subs.6 rephrases the three elements of the Miller test but adapted to 
children. This has been indirectly upheld in New York v. Ferber cited above 
when the Supreme Court held that the New York State statute on sexual 
performance by a child correctly implied that the Miller test applied to child 
pornography. 


Section 325.22 provides a presumption of knowledge (ss.1) and an affirmative 
defense in the case where the defendant had no reason to believe that the 
child was not seventeen years old and over and the child presented to the 
defendant an official or apparently official document showing that the minor 
was seventeen or more. 


The Article on Sexual Performance by a Child (Penal Law, s. 263) was first 
enacted in 1977. Whereas tne articles in the Obscenity section protect 
children against the dissemination of indecent material, this one is aimed at 
the protection of children against their sexual exploitation for pornography 
purposes. Section 263.05 prohibits the use of a child (less than sixteen years 
of age) in a sexual performance and the parent or guardian's consent to the 
child's participation in a sexual performance. This offence is a class C 
felony. Section 263.10 prohibits the promoting of an obscene sexual . 
performance by a child; this offence is basically similar to s.235.05 with the 
added aggravating factor that the child is under sixteen years of age. This 
section is a class D felony. Section 263.15 prohibits the promotion of a 
sexual performance by a child and also is a class 9 felony. This section. 1s. 
very’ broad and, in fact, includes the obscene performance oT $./203.10; 10 1s 
so broad however that its validity may be questionadle (altnough People v. 
Ferber upneld it). Section 253.20 provides two afirmative defenses to the 


defendant: (1) a reasonable belief that the child was in fact over sixteen, 
and (2) employees having no financial interest other than their employment in 
the promotion, distribution, dissemination, etc., of any sexual performance. 
Finally, s. 263.25 provides that proof of age of a child may be obtained by 


the already known rules of evidence. 


Cities and other local governments may also use other means to control 
pornography. Civil action may be used against less obtrusive forms of 
pornography such as topless bars, etc. Licensing authorities such as the New 
York City Department of Consumer Affairs who is responsible for issuing 
permits and licenses to most enterprises in the city can, in conjunction with 
the Building, Fire, Health, Finance or Sanitation Departments of the city, 
withold or withdraw permits to “inadequate” business premises. On the other 
hand, there is no classification/censorship system in New York -- and neither 
is tnere in all of the United States except for the industry's self-imposed 
classification system. 


The New York statutes on obscenity thus cover tne gamut of permissible 
restrictions. They closely follow the Supreme Court judgements with little 
variation. This does not seem however to have undercut the development of the 
market of pornography in this State, and certainly not in New York city, as 
the section on enforcement will later show. 


17 


(b) California 


In contrast with the New York statute, the California Penal Code did not 
conform its definition of obscenity to the Miller test but kept the Memoirs 
test. Section 311 of the Code reads: 


“Obscene matter" means matter, taken as a whole, 
the predominant appeal of which to the average 
person, applying contemporary community standards, 
is to prurient interest, i.e., a shameful or 
morDid interest in nudity, sex, or excretion; and 
is a matter which taken as a whole goes 
substantially beyond customary limits of candor in 
description or representation of such matters; and 
is matter which taken as a whole is utterly 
without redeeming social importance. 


This does not, in itself, makes the California law on obscenity 
unconstitutional -- in fact, various court decisions have upheld its 
constitutionality (16) -- but, as mentioned by many, makes the laws almost 
unenforceable. Within that framework, the Penal Code prohibits, in s. 311.2 
(a) any person from sending or bringing into the state for sale or 
distribution, or from publishing, possessing or printing in the state, with 
intent to distribute or exhibit, any obscene matter. Contravening to this 
section constitutes a misdemeanor. In s. 311.5, it is a misdemeanor to 
advertise or promote the sale or distribution or to solicit the publication or 
distribution of matter represented by the defendant or held out by him to be 
obscene. It is also a misdemeanor for a person to engage or participate in, 
produce, sponsor, present, or exhibit, obscene live conduct to an audience in 
any public place or place exposed to public view or place which is exposed to 
the public (s. 311.6). As well, s. 311.7 creates a misdemeanor in the case 
where a person in any way requires, as a condition of sale, allocation, 
consignement, etc., that the purchaser or consignee receive obscene matter or 
threatens to deny a franchise, etc., unless the person accepts obscene matter. 
Finally, s. 311.8 provides a defense when the act was committed “in aid of 
legitimate scientific or educational purposes". A second offence to any of the 
above mentioned articles is automatically treated as a felony (s. 311.9). Upon 
conviction, the court is entitled to order the destruction of all obscene 
material which was confiscated. 


The penalties are stiffer in cases where the infraction involves the 
dissemination of obscene material to children or the dissemination of obscene 
material depicting children. However, the same definitional problems apply and 
the “utterly without redeeming social value" phrase remains. On the other 
hand, the fact that the defendant knew that the material depicted persons 
under the age of 16 engaged in sexual conduct (s. 311 (a) (3)) or that the 
live conduct depicted persons under the age of 16 engaged in sexual conduct, 
(s. 311 (g) (3)) have to be taken into consideration when determining whether 
the representation or conduct goes substantially beyond customary limits of 


candor. 
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In that respect, the fact that children were involved will call for different 
criteria for assessing the obscenity of the material or performance since 
minors are considered to be more endangered by obscene material. Section 311.2 
(b) makes it a felony punishable for up to four years of imprisonment (and/or 
p fine up to $50,000) to send or bring into the state for sale or 
distribution, or to possess, prepare, publish, print with intent to distribute 
or exhibit for commercial considerations, any obscene matter knowing that such 
matter depicts a person under the age of eighteen engaging in or simulating 
sexual intercourse, masturbation, sodomy, bestiality, or oral copulation. 


Section 311.3 makes it an offence punishable by a fine of not more than $2,000 
and/or imprisonment for not more than a year to develop, duplicate, print, or 
exchange any film, video tape, negative or slide, in which a person under 14 
years of age is engaged in sexual conduct. In this section, sexual conduct 
includes: sexual intercourse (including genital-genital, oral-genital, 
anal-genital, or oral-anal, whether between persons of the same or opposite 
sex or between persons and animals), penetration of the vagina or rectum by 
any object, masturbation for the purpose of the sexual stimulation of the 
viewer, sadomasochistic abuse for the purpose of sexual stimulation of the 
viewer, exhibition of the genitals, pubic or rectal areas, for the purpose of 
the sexual stimulation of the viewer, and defecation or urination for the 
jurpose of the sexual stimulation of the viewer. Any subsequent offence to 
this section or any other offence in the chapter is punishable by imprisonment 
in a state prison. 


Section 311.4 (a) states that a person who, with knowledge that a person is a 
minor or in the possession of any facts on the basis of which he should know 
that the person is a minor, hires, employs or uses a minor do or assists the 
minor in doing any of the acts described in 311.2 (above) is guilty of a 
misdemeanor. Section 311.4 (b) makes it a felony punishable by imprisonment 
for up to five years to promote, employ, persuade, use, induce, or coerce a 
minor under the age of 16, or for the parent or guardian of the minor under 16 
to permit the minor, to engage in posing or modeling for purposes of preparing 
a film, photograph, negative, slide, or live performance involving sexual 
conduct for commercial purposes. Per s. 311.4 (c) it is a crime punishable for 
up to eight years in prison to commit the same offence as (b) with a minor 
under 14 years of age. 


The California Penal Code also specifically pronibits the distribution of 
obscene material which is aimed at minors (under 18 years of age). This 
material is termed "harmful matter" and is defined as "matter, taken as a 
whole, the predominant appeal of which to the average person, applying 
contemporary community standards, is to prurient interest, i.e., a shameful or 
morbid interest in nudity, sex, or excretion, and is patently offensive to the 
prevailing standards in the adult community as a whole with respect to what is 
suitable material for minors, and is utterly without redeeming social 
importance for minors" (s. 313 (a)). It is a misdemeanor punishable by a fine 
up to $2,000 and/or imprisonment in the county jail to distribute, send 
exhibit, or offer to distribute or exhibit any harmful matter to a minor 

(s. 313.1 (a)); to cause a minor to be admitted to an exhibition of any 
harmful matter (s. 313.1 (b)) -- except if the person is the parent or 
guardian of the minor (s. 313.2 (a)) or if the person is an adult who 
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represents himself to be the parent or guardian of the minor (s. 313.2 (b)); 
and to sell or offer to sell any harmful matter to minors in a vending machine 
located within 500 meters of a school (elementary, junior, or high), or of a 
public playground. Section 313.3 creates a defense for legitimate scientific 
or educational purposes. 


Tne California Labour Code (s. 1308 (a) (3)) prohibits the employment of a 
minor (under 16 years of age) to engage in any obscene, indecent or immoral 
exhibition or practice; it is a misdemeanor punishable by a fine of not more 
than $500 and/or imprisonment for not more than six months to contravene to 
this section. It also requires (s. 1309.5) a person who sells or distributes 
films, photos, or magazines which depict a minor under 16 engaging in sexual 
conduct to determine the name and address of the person from whom such 
material is obtained; this information shall be kept on confidential records 
except if and when requested by the police. Failure to keep such records 
constitutes a misdemeanor. 


Two other provisions of the Penal Code should be mentioned. Indecent exposure 
or procuring or assisting any person to take part in any model artist 
exhibition which is offensive to decency or which is “adapted to excite to 
vicious or lewd thoughts or acts" is a misdemeanor (s. 314). As well, the use 
of obscene language in a telephone conversation which is designed to annoy the 
other person is a misdemeanor (s. 653 m) and the installation of two-way 
mirrors in any restroom, locker room, fitting room, or motel room, is a 
misdemeanor (s. 653n). 


California Ja liso \hasitayRed« bight Abatement Law. (Arte (2, Ch... 3, Tit. 1, ptei4, 
Penal Code) which authorizes a district attorney to institute a civil 
proceeding to enjoin and abate any building used for the purpose of illegal 
gambling, lewdness, assignation, or prostitution (Penal Code s. 11225). In 
People ex. rel. Van de Kamp v. American Art Enterprises (1983) 33 Cal.3d 328, 
188 Cal. Reptr. 740, 656 P.2d 1170, the California Supreme Court held that an 
action under the Red Light Abatement Law is not one for the abatement of 
prostitution but one for the abatement of a public nuisance and thus an award 
may not be awarded against the owner of the property. Following that 
judgement, the California Legislature amended its Civil Code section 3496 to 
authorize the court to award costs to a governmental agency in a Red light 
Abatement action (Stats. 83, ch. 1178). 


Furthermore, each city and county in California is an independent entity and 
may enact their own licensing regulations as long as they do not conflict with 
state or federal statutes or constitutional law. As is the case in the rest of 
the United States, there is no classification/censorship board in California. 


In February 1984, as in many of the past few legislative sessions, a Bill was 
introduced in the Legislature to conform the California definition of 
obscenity with the Miller definition. However, a careful reading of the | 
proposed s. 311 (a) (definition of "obscene matter") shows that the prohibited 
sexual conducts are not specified as requested in Miller. One thus wonders if 
this Bill, should it become Law, would not be judged unconstitutional due to 
its vagueness and/or overbreadth. 


20 


(c) Florida 


Florida's Code Ch. 847 deals with obscene literature and profanity. Section 
847.011 (11) defines obscenity as the following: "Whether to the average 
person, applying contemporary community standards, the dominant theme of the 
material taken as a whole appeals to prurient interest". This definition does 
not specify the types of sexual conducts whose representation is prohibited 
nor does it include the third prong of the test on the value of the work. 
However, the statute has been held to be constitutional in various court 
decisions (17). Furthermore, the Florida Supreme Court prospectively adopted 
the Miller test and in particular the "value of the work" element (see Rhodes 
v. State, 283 So.2d 351 (1973)). As to the issue of community standards, it 
has been decided in Davison v. State, 288 So.2d 483 (1973) that they are local 
rather than state-wide standards; in fact, they do not even have to apply to a 
whole county. 


Section 847.011 (1) (a) of the Florida Code makes it a misdemeanor in the 
first degree almost all possible actions of selling, distributing, etc., any 
obscene, lewd, lascivious, filthy, indecent, sadistic, or masochistic, book, 
magazine, periodical, etc., (including writing, paper, picture, figure, image, 
phonograph record, etc.), of manufacturing, preparing, etc. such material, of 
uttering, writing, printing, publishing, etc. such material, or of hiring, 
employing, using, or aiding in hiring, etc., or permitting any person to 
commit any of these acts. The possession, custody or control of any obscene, 
lewd, etc., material or representation, without intent to sell, distribute, 
etc., constitutes a misdemeanor to the second degree (s. 847.011 (2)). It is a 
misdemeanor of the third degree to require that a purchaser or consignee 
receive for resale any obscene, lewd, etc., material (s. 847.011 (3)). And it 
is a misdemeanor of the third degree to promote, conduct, perform, or 
participate in obscene, lewd, etc., show, exhibition, or performance by a live 
person before an audience. Upon arrest of a person charged under s. 847.011, 
all books, etc. shall be seized (847.03) and upon conviction, the court is 
entitled to conficate and order the destruction of the said material (s. 
847.02). 


Section 847.04 makes it a misdemeanor of the second degree to use profane, 
indecent or vulgar language in any public place. Section 847.06 makes it a 
misdemeanor to the first degree to transport into the state or within the 
state for the purpose of sale or distribution any obscene, lewd, etc., 
material. Finally, the distribution of any obscene material is a misdemeanor 
to the first degree (s. 847.07 (4)), and the wholesale promotion (defined as 
the manufacturing, issuing, selling, etc., for purposes of resale or 
distribution) constitutes a felony of the third degree. The interesting part 
of 347.02 is ss. 2 which uses the Memoirs test of obscenity: 


Considered as a whole and applying community 
Standards, material is obscene if: 

(a) Its predominant appeal is to prurient 
interest; that is, a shameful or morbid interest 
in sex, nudity or excretion; 

(b) It is utterly without redeeming social value; 
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and 

(c) In addition, it goes substantially beyond 
customary limits of candor in describing or 
representing such matters. 


Sections 847.012 and 847.013 respectively prohibit the sale or other 
distribution of harmful materials to minors (under 17 years of age), and the 
exposition of minors to harmful motion pictures, exhibitions, shows, 
presentations, or representations. Harmful material is defined as: 


"Harmful to juveniles" means that quality of any 
description or representation, in whatever form, 
of nudity, sexual conduct, sexual excitement, or 
Sadomasochistic abuse, when it: 

1. Predominantly appeals to the prurient, 
Shameful, or morbid interest of juveniles, and 

2. Is patently offensive to prevailing standards 
in the adult community as a whole with respect to 
what is suitable material for juveniles, and 

3. Is utterly without redeeming social importance 
for juveniles. 


Nudity includes the showing of male or female genitals, pubic area, or 
buttocks with less than a fully opaque covering, the showing of the female 
breast with less than a fully opaque covering below the top of the nipple, or 
the showing of covered male genitals in a discernible turgid state. Sexual 
conduct includes masturbation, homosexuality, sexual intercourse, or physical 
contact with a person's clothed or unclothed genitals, pubic area, buttocks, 
or female breast. 


The violation of s. 847.012 constitutes a felony of the third degree, whereas 
it is a misdemeanor in the first degree to violate s. 847.013. 


These three examples suffice to demonstrate that State statutes on obscenity 
vary widely, even ten years after the Miller test. (Appendices ito Lay 
provide additional examples of State statutes on obscenity, and Appendices 13, 
14 and 15 provide examples of City Ordinances and related case law when 
appropriate.) Even in those cases where the test has been the basis for 
amending previous statutes, the scope and breadth of the prohibitions, 
especially with respect to the specification of the sexual conducts whose 
representation is forbidden, vary from one state to the next. The boundaries 
of the community to be considered in assessing obscenity vel non also vary: in 
some states they are state-wide and in others they are limited to counties, 
cities or to this area where the infraction was committed. Some states permit 
their cities or counties to enact regulations for the licensing of obscenity 
and others preempt this by legislation. The pronibition of child pornograpny 
and of the dissemination of pornograpnhy to minors also vary considerably from 
one state to the other. Not only does the maximum age varies, but the extent 
of the behaviours which are prohibited to be seen by the young as well as the 
presence of affirmative defenses for parents or guardians. 
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One of the effects of tnis situation is to give credence to the claim made by 
some civil libertarians as well as by some pornographers and womens' groups 
alike that one can hardly know what is protected speech and what is not from 
one state to the other, if not from one city to the next within the same 
state. On the other hand, this diversity may also be seen as a reflection of 
the very diversity of the United States themselves. Certainly, this was 
recognized by the Supreme Court when it reached its Miller decision. Another 
effect of this situation, which is much more important to this study, is the 
extreme diversity of law enforcement policies and practices. It is to this 
question that the next section is devoted. 


5. Enforcement Practices and Problems 


The most common form of child pornography is the 
magazine that caters to both straight and 
homosexual pedophiles. Child porn magazines depict 
children of either sex in a variety of different 
poses and positions. The children in such 
magazines range from infants to adolescents (...). 
Films, while not as common as magazines, are 
usually more sexually graphic. (...) There are 
“sporting clubs" in which parents swap pictures of 
their children with other parents and adults. 
(Holmes, R.N., 1984: 42) 


The data indicate that the major type of 
pornography involves photographs of boys and/or 
girls. Items such as movies or videotapes have a 
low percentage of discovery. Since the data show 
that much of the child pornography is related to 
personal consumption, the high frequency of 
photographs is not surprising. (D'Agostino, R.B., 
Otyal, 1984.33} 


Both these quotations come from the same issue of the same magazine: The 
Police Chief (February, 1984). One could have hardly hope for more evident 
contradictions. What is child pornography? Where is it? In recent years, most 
States have adopted stiffer penalties against the sexual exploitation of 
children in pornograpny, either as part of their existing obscenity law or as 
a new statute. The new Federal legislation on the Sexual Exploitation of 
Children already described in section 2 includes very harsh minimum penalties 
(e.g., $200,000 fine and/or 10 years in prison) for the dissemination, 
production, etc., of photographs showing children in sexual contexts (it is 
not required in this law to prove obscenity). The problem has been said to be 
of significant dimensions, particularly in certain metropolitain areas of the 
country. In April 1982, the U.S. General Accounting Office noted that "(...) 
the number of children involved in pornography could not be determined. In 
this case, only State officials indicated that the problem had increased over 
the past five years; city and police officials generally believed the problem 
had remained about the same." (18). 
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The purpose of this section of the study is not to attempt to document the 
extent of pornography or child pornography in the United States. Such an 
attempt would be doomed to produce insignificant results. It is significant to 
know however tnat although the definition of pornography is relative, and 
although little is known about the characteristics of the business, 
pornography is much talked about, to the point of becoming a social issue 
(this will be addressed in the next section). Law enforcement agencies at both 
the Federal and State level appear, overall, to keep low profile policies with 
respect to adult pornography, but to be more active on the child pornography 
Side. 


According to the data presented in a report prepared by Morality in Media (19) 
the estimated gross revenues of the pornographic industry in the U.S. would be 
at around 7 billion a year. There would be between 15,00 and 20,000 “adult” 
oookstores in the U.S., 400 “skin" or "porno" magazines, 750 pornographic 
movie houses, 3,500 different porno films now available, and some 650,000 
subscribers to the Playboy cable porn TV channel. It also is claimed that 
organized crime controls a major portion of the pornography business (as much 
as 90% according to some sources). How these figures have been obtained and 
what their significance is remain to be discussed. 


At the Federal level, the agencies responsible for the enforcement of the laws 
are the Federal Bureau of Investigation (FBI), the U.S. Postal Inspection 
Service, and the U.S. Customs. However, the same report (Morality in Media, 
1984:9) states that "[t]hese agencies apparently threw in the towel on 
obscenity investigations because most U.S. Attorneys would not prosecute any 
obscenity cases other than child pornography". In fiscal year 1978-9 the 
Department of Justice obtained the convictions of 24 defendants on obscenity 
charges, 13 of which were distributors of child pornography. In 1979-80 they 
would have succesfully prosecuted 20 defendants, 8 of which were distributors 
of child pornography, and in 1980-81, 18 defendants were convicted, 9 of which 
for child pornography. The activities of the FBI are not documented; they are 
thought to be minimal as far as obscenity goes. The Digest of the U.S. Postal 
Inspection Service for fiscal years 1979, 1980 and 1981 showed 9, 14, and 26 
convictions for child pornography respectively in all of the United States, 
and no conviction for mailing obscenity. Similarly, the number of seizures by 
Customs under the civil law dropped from 15,020 in 1975 to 1,580 in 1980. The 
priorities of the FBI in respect to obscenity are: organized crime bbe 
involvement, large scale distributors, and cnild pornography. These pririties 
presumably reflect those of the U.S. Department of Justice Attorneys who are 
responsible for initiating prosecutions under the Federal laws. 


At the State level, some of the cities that were contacted provided us with 
statistics on the numbers of arrests. District attorneys rarely could provide 
data on conviction rates however since their district may include more than 
one city and since, probably similar to Canada, their record keeping system 1s 
not all that useful for statistical purposes. The following are some examples 
of local enforcement of obscenity provisions. (Only those where some 
explanation of the enforcement policies were provided are included here.) 
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(a) Phoenix 


The city of Phoenix Police Department is responsible for the enforcement of 
the State and city statutes. The city ordinance on amusement governs the 
licensing of these businesses. As such, it is jointly enforced by the city 
police and by the city Treasurer's Office. Businesses are inspected 
periodically and charged with any violation found. Furtnermore, the city 
ordinance on the zoning of aduit bookstores, adult live entertainment 
establishments, and adult theatres (see Appendix 13) delineates where these 
businesses may be located within the city. The City Zoning Department 
maintains an enforcement branch to supervise the application of this 
ordinance. As well, the police department maintains a Vice Enforcement Unit as 
part of the Special Investigations Bureau to investigate cases of violations 
of the state obscenity statutes. The following statistics only reflect the 
enforcement of adult retail businesses (wholesalers, distributors, etc., are 
not included). In 1979, there were 20 adult businesses in the city. Nine 
obscenity cases were submitted to the District Attorney for prosecution 
involving different retailers. In 1980 and 1981, enforcement was directed at 
wholesalers and large pornography distribution businesses; as a result of 
these investigations, there would be no more such businesses in the city. In 
1982, two of the seventeen retailers then operating were charged. In 1983, 12 
of the 20 businesses were charged and to date, in 1984, one of the 21 stores 
in operation has been charged. Overall, the City Police estimate that there is 
one adult retail outlet for every 37,500 residents in the metropolitain area 
of Phoenix, generating yearly revenues of approximately 2 million (this 
excludes live performances). 


(b) Houston 


The City of Houston Police Department has a fifty-four officers Vice Division 
which includes a Pornography Squad comprising eight officers. This pornography 
Squad is responsible for the investigation of all pornography cases. Up to 
recently, the policy was to "get at" clerks of bookstores and theatres in the 
hope of reaching the owner. In the absence of much success, the efforts have 
been refocused directly to the owners of the establishments. There are 
primarily two ways to "make an obscenity case": the first is through 
undercover operations (entering the shop, looking at the material and, if need 
be, buying some of it). In the case where some material is suspected of being 
obscene, the officer will then have it shown to the Assistant District 
Attorney or to the District Atorney's Committee on Obscenity. If the material 
is deemed obscene, the officer then obtains a warrant and arranges for the 
arrest of the clerk. The second method is through the use of the confiscation 
process. This method is used particularly in the case of films displayed for a 
fee and not those sold “over the counter". After having carefully noted the 
content of a film, the officer obtains a warrant for seizure and brings the 
material in front of the Magistrate who issued the warrant for determination 
of obscenity. 
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statistics obtained from the Houston police department show the following 
level of activity: 


YEAR 
1980 1981 1982 1983 1984(to date) 
promotion of obscenity U4S?) Mel 928 S227P a lates 
promotion of obscene device j 5 23 a A 
Sale to a minor = 2 = z . 
wholesale promotion . 2 1 4 . 


As to the prosecution of the cases, the bureau of the District Attorney claims 
to have a conviction rate over 90%; it is not known however how many cases are 
actually prosecuted and what are the characteristics of the 'successfull' 
cases. 


(c) Cincinnati 


The city of Cincinnati presents an interesting peculiarity, especially for a 
large northern city: it is, to our knowledge, the only one in this area to 
Claim that it has done away with pornography. And the statistics presented to 
us would certainly tend to support that claim. In effect, there were 2 arrests 
in 1979, 6 in 1980, none in each of 1981 and 1982, and 1 in 1983. Enforcement 
efforts, we were told, have resulted in the total elimination of the public 
display, sale, or dissemination of pornography in Cincinnati. At present, 
there would be no adult bookstore, no X-rated movie house, and no massage 
parlor in this city. We are also told that the well known magazine Hustler is 
no longer sold in the entire Hamilton County since 1976. The most useful tool 
in the "battle against pornography", has been, according to the police, civil 
actions; indeed, one of the effects of a successfull civil action in these 
cases is that the location where the business was taking place is to remain 
closed for one year and not to be used for any purpose. Similarly, the police 
and attorney's office have made much use of community groups to pressure the 
business community but also to act as witnesses and jurors. Finally, the 
Liquors Laws and Regulations of the State of Ohio have been greatly used 
against convenience stores who were selling obscene magazines; 32_ 
"objectionable" magazines were removed from all bookstores in Hamilton County 
esra result of this hard policy. 


(d) Seattle 


The Seattle Police claim that, due to the inadequacy of the State law on 
obscenity, not much has been done over the past years. In effect, enforcement 
statistics reflect this policy as a countinuous decline in the number of 
arrests and citation is evident: in 1979 tnere were 1,335 arrests and 
citations, 1096 in 1980, 675 in 1981, 107 in 1982, and 39 in 1983. Given that 
the law has not changed since 1979, these figures are somewhat amazing. On the 
other hand, it is expected that the new law on child pornography will be used 
more extensively. 


(e) New York 
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Enforcement of pornography is said to be difficult in New York for a variety 
of reasons. Police will take action only when a complaint is received. 
Prosecutors are hesitant to bring obscenity cases to court since the 
"orevailing community standards" test applies to the whole city of New York, 
which means that an unchallenged assessment of these standards is almost 
impossible to attain. Similarly, judges have held that since pornography is so 
widely available in New York and so few complaints are received, that the 
community not only tolerates but also supports the pornography by their 
purchases. As well, defense attorneys have successfully argued in some cases 
that the material is so repulsive that it lacks all “appeal” and, therefore, 
can not be obscene. 


Enforcement in the area of pornography is done by the Public Morals Division 
of the New York city police. The tactic most often used in proactive 
enforcement is the undercover agent who buys pornographic material. Their | 
major targets are child pornography and deviant forms of sexual behaviour such 
as bestiality, group sex, or sadomasochism. Police officials indicate that the 
pornography business in New York is extremely large but has taken new forms in 
recent years. The book and film businesses in Times Square are down 
considerably in numbers, fron 30 in 1977 to 17 in 1983, and movie houses have 
gone from 29 in 1978 to 15 today. Part of the explanation would lie in 
saturation and overextension. However, the fact that X-rated video tapes have 
virtually taken over the market as they are cheap and readily available in 
legitimate shops for home consumption probably accounts for much of the 
reason. The number of arrests for obscenity made by the New York police over a 
five years period is : 298 in 1979, 486 in 1980, 443 in 1981, 463 in 1982, and 
189 in 1983. Over the same period, the Distric Attorney's office has secured 
18 convictions for promoting obscenity and 10 of the defendants have been 
sentenced to terms of incarceration. 


As can be seen from the limited information presented above, the enforcement 
Situation varies even more than the State laws. Overall, pornography is not 
considered to be a priority for police or prosecuting attorneys, except where 
it involves children or the organized crime. This has fuelled some of the 
public outcry recently heard in many parts of the country. 


6. Public Debates 


The extent and nature of the pornography business may not be known very well 
if at all; the enforcement of obscenity laws may not be a police priority, at 
least in comparison to other criminal activity; but pressure groups seem to 
have mounted a relatively large public outcry movement which may surpass the 
extent of the problem itself. In the past ten years, and particularly since 
the report of the 1970 Presidential Commission (20), at least two types of 
groups have developed a critical view on pornography and have organized 
protest and lobbying. The womens' groups have started to make an issue of 
pornography in the mid-seventies. It would be incorrect to present womens' 
groups as a monolithic bloc and for that reason, this section does not intend 
to provide a representative view of these groups’ positions on pornography. 
Wnat is most often heard however is that pornography is a form of hatred 
literature against women that breaches their rights as equal human beings 
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(21). Pornography, it is said, objectifies womens' bodies and thereby creates 
an environment where they are looked upon as men's toys. The most recent 
initiative along these lines is the pressure on cities to enact ordinances on 
obscenity as a violation of womens' civil rights (22). The first of these, the 
Minneapolis city ordinance (included as Appendix 16) stated that: 


The Council finds that pornography is central in 
creating and maintaining the civil inequality of 
the sexes. Pornography is a systematic practice of 
exploitation and subordination based on sex which 
differentially harms women. (s.139.10 (a) (1)) 


The proposed ordinance would have created a cause of action for women on the 
basis of discrimination by trafficking in pornography, coercion into 
pornographic performances, having pornography forced on oneself, and assault 
or physical attack due to pornography. In a letter sent to the municipal 
council, McKinnon and Dworkin, the authors of the proposed ordinance, argued 
that in this civil ordinance "this is the first time the legal concept of the 
injury is the same as the real social injury pornography does" (23). Contrary 
to the obscenity laws which deal with an "idea" of the normal or abnormal, the 
good or bad, the moral or immoral, pornography, they say, is real 
exploitation, the concrete subordination of women (24). 


That this ordinance has not become law is not the central issue here. A 
Similar, albeit more specific and limited ordinance has recently been 
submitted to the Indianapolis municipal council. What is possibly happening 
then is the creation of a movement, concerted or not, where womens' groups in 
different cities throughout the U.S. will be pressing their local councils to 
consider a similar avenue to fight pornography. Ultimately one will pass and 
will, sooner or later, reach the U.S. Supreme Court, where a new definition of 
pornography could be landed. 


The second type of groups is totally different and although it is not rare to 
see both groups attend the same meeting on pornography, their fundamental 
principles and aims differ sharply. Morality in Media in New York, and 
Citizens for Decency through Law, in Phoenix, are both, although to varying 
degrees, religious-based organizations. Both organizations were founded by two 
of the members of the 1970 Presidential Commission on Obscenity and 
Pornography. They are respectively father M. Hill, and C.H. Keating Jr. who 
wrote dissent reports following the release of the official report of the 
Commission, Morality in Media evolved from a private organization named 
"Operation Yorkville" which was created in 1962. The organization 1s 
inter-denominational and aims at cleaning tne american society of its evils, 
including pornography. Citizens for Decency through Law is a 
non-denominational organization founded in 1957. Its aim is to seek strict 
enforcement of the obscenity laws so that the country will get rid of “smut 
merchants". Both organizations have strong legal capabilities and submit 
briefs as “amicus curiae” to the courts as well as provide counsel and 
assistance to police forces and local and district attorneys througnout the 
United States. They have both been involved in sucn cases as Miller v. 
California, Plintw. “Ohio, New Yorkiv. Ferber. Theysdlso help itaemtate 
legislatures redefine their statutes according to the Miller principles, and 
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press State and Federal representatives to act on the pornography issue. Their 
ultimate goal is to restore the stability of tne family based on mutual 
respect, affection, and obedience to legal and moral principles. 


A last organization also pushing for legal change should be mentioned. The 
National Coalition on Television Violence is a private organization concerned 
with the amount of violence shown on TV and its deleterious effects on 
children. This organization is endorsed by such well known researchers as L. 
Eron, W. Glasser, K. Menninger, R. Blanchard, etc. as well as by groups such 
as Women against Violence against Women, the American Association of 
University Women, etc. The Coalition publishes a newsletter where ratings of 
the amount of violence shown on TV are documented. They recently proposed that 
the U.S. Congress enacts a Bill to amend the Communications Act so that 
response time would be given free of charge by the TV networks to responsible 
persons to educate the public on the effects of violence after a network has 
presented a violent programme. 


It is not clear whether pornography is an issue of concern to the average 
American. No national surveys on citizens’ attitudes towards pornography are 
known to us. However, the above mentioned groups have become so very visible 
in the past five or six years that one of their potential impacts may well be 
to foster public concern over pornography. 
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IT- PROSTITUTION 


On tne surface, prostitution does not present the same amount of difficulties 
in American law and practice. Fifty States outlaw prostitution and its related 
activities and only one, Nevada, permits a regulated form of prostitution in 
certain parts of the State. The issue is no less problematic than pornography 
however. Recent debates on this phenomenon have pointed to the unequal aspect 
of these laws and their enforcement since women prostitutes are the prime 
target for the law, leaving the other prostitutes and even more so the 
customers of prostitutes almost untouched. It also is argued that methods of 
enforcing prostitution laws constitute invasions of the privacy of these 
people and deny them their fundamental rights to free choice. More theoretical 
arguments see prostitution as an example of a sexist and patriarcal society 
where sex is a commodity to be bought and sold. 


In any event, laws on prostitution are relatively more recent than laws on 
obscenity. It was not before the turn of the century that prostitution was 
suddenly declared to be a social evil and a problem which had to be responded 
to by way of the criminal laws of society. Part of the "crisis" was the fear 
of venereal diseases which were associated with prostitution. Another issue 
was that of the white slave traffic which caused the Society of Nations to 
adopt an International Agreement on it in the early years of this century (1). 
It is probable that the movements for the emancipation of women of the early 
century also contributed, however unintentionally, to this climate of fear 
which degenerated in more repressive measures (James, 1977). 


In the following sections, prostitution will be described in much the same way 
as pornography was in the previous chapter. The first section will deal with 
the Federal laws on prostitution. The second section will concentrate on State 
and local statutes and the third on enforcement pratices and policies. 
Finally, the fourth section will deal with present debates on the issue. 


1. Federal Laws on Prostitution 


The role of the Federal government in the area of prostitution is similar to, 
albeit somewhat more limited, than the role it plays with respect to 
pornography. The governement may enact legislation in three areas: to protect 
servicemen and the army from the threat of prostitution activities (e.g., the 
Draft Act of 1917 when, upon entering the First World War, the United States 
government felt a responsibility to protect its draftees from the risks of ee; 
prostitution and included in the law a section prohibiting prostitution within 
a prescribed area around military and naval installations), to impede aliens 
from entering the country for purposes of prostitution (the Immigration and 
Naturalization Act), and to repress the interstate transportation of 
prostitutes or interstate operation of prostitution businesses (18 U.S.C. SS. 
2421 to 2424). Furthermore, the Federal Governement is responsible for signing 
International Treaties and as such may elect to be part of treaties or 
conventions on tne repression of prostitution; in tnat respect, the Government 
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has signed the International Agreement for the Suppression of the White Slave 
Traffic in 1906 (1). The major tool however is the Code section prohibiting 
interstate transportation and as such it will now be described in more 
detail. 


The Mann Act, as it usually is described, is the U.S. equivalent of the 
International Agreement on the Suppression of the White Slave traffic (2). It 
was first adopted in 1910 to stop the traffic in women (3). Section 2421 of 
the Act provides that "Whoever knowingly transports in interstate ot foreign 
commerce, (...) any woman or girl for the purpose of prostitution or 
debauchery, or for any other immoral purpose, or with the intent or purpose to 
induce, entice, or compel such woman or girl to become a prostitute or to give 
herself up to debauchery, or to engage in any other immoral purpose" or 
whoever procures any means or form of transportation for the above purposes, 
"Shall be fined not more than $5,000 or imprisoned not more than five years, 
or both". The Act has been used against pimps (4), and in cases where a woman 
was transported to become a "madam" in other countries or states (5). However, 
the language of the act is so broad that convictions under this Act have been 
obtained in cases where the persons took a mistress in a trip with them (6), 
the persons crossed a state border with a woman to contract a marriage (7/7) or 
took a secretary along in part for sexual purposes (8). 


Constitutionality of this Act has been unpheld in many cases, and under many 
different circumstances. For instance, it has been held that this statute is 
sexually neutral in that it can be violated by both males and females and the 
fact that the class of possible victims is limited to females has not been 
considered as a breach of the equal protection amendment (United States v. 
Garrett, 521. F.2d 444..(1975), United Statesiv. tareen, S540ri2d S/Z2N (tori 
Furthermore the law has been held not to be unconstitutionally vague (United 
States v.'Ceasar,368°.F Supp. 328; affd) without! ops; 519 Fl 2d°2405)(1973))% 


Debauchery has been defined as indulgence in sexual intercourse with lust 
being sole motivation (Cleveland v. United States, 329 U.S. 14 (1946)), as 
leading a chaste woman into unchastity, fornication and adultery being species 
of the term (Johnson v. United States, 215 F. 679, (1914)), as exposing a 
woman to such influences as will naturally and inevitably so corrupt her mind 
and character as to lead her to act of sexual immorality (Van Pelt v. United 
States, 240 F. 346 (1917)), as all sexual immorality, whether for hire or 
cohabitation (United States v. Marks, 274 F.2d 15 (1959)), or as seduction 
from virtue to a deprived state (Unites States v.. McClung, 187 F. Supp. 254 
(1960)). It has also been held that the knowledge or consent of the woman are 
not necessary nor do they constitute a defense (Qualls v. United States, 149 
F.2d 891 (1945), Hart v. United States, 11.F.2d 499 (1926); Hattaway v. United 
States, 399 F.2d 431 (1968), United States v. Pelton, 578 F.2d 701 (1978))220n 
the other hand, the prosecution must prove that the defendant' s motive was 
prostitution, debauchery, or other immoral purpose or practice (United States 
v. Harris, 480 F.2d 601, cert. denied 414 U.S. 977 (1973)), and the fact that 
a woman consented can be interpreted as conspiracy on her part to violate 
s.2421 (Corbett v. United States, 299 F. 27 (1924))., 


Section 2422 prohibits the coercion or enticement of any female to go from one 
state to another or to anotner country for purposes of prostitution, 
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debauchery or any other immoral purpose. Violation of this sectio is 
punisnable by a fine not exceeding $5,000 and/or imprisonment not exceeding 
five years. 


Section 2423 pronibits the transportation or financing, in part or in whole 
tne transportation of a minor in interstate or foreign conmerce with the 
intent that such a minor engage in prostitution, or prohibited sexual conduct 
for commercial purposes. The minor is any person under the age of eighteen 
years, and the prohibited sexual conduct is defined as sexual intercourse 
(including genital-genital, oral-genital, anal-genital, or oral-anal whether 
between persons of the same or opposite sexes), bestiality, masturbation, 
sado-masochistic abuse, or lewd exhibition of the genitals or pubic area. In 
this case, the act of furnishing money to buy the ticket for interstate 
transportation is sufficient to prove violation (United States v. Austrew, 202 
F. Supp. 816, 317 F.2d 926 (1962)). Violation of this section involves a 
penalty of a fine not more than $10,000 and/or imprisonment not more than 10 
years. 


Finally, section 2424 requires anyone who keeps, maintains, controls, etc., 

any alien woman for the purposes of prostitution or any other immoral purposes 
to notify the Commissioner of Immigration and Naturalization. Failure to do so 
implies a fine no more than $2,000 and/or imprisonment no more than two years. 


We have no statistics with respect to the enforcement of these Federal laws, 
and neither were we able to obtain any further precisions regarding their 
enforceability. 


Be 


2. State and Local Statutes on Prostitution 


As already mentioned, all States but one totally prohibit prostitution in one 
way or another. Thirty-eight prohibit the exchange of sex for money and 
forty-four and the District of Columbia prohibit solicitation. Some States 
prohibit solicitation for the purposes of prostitution, even thougn 
prostitution per se is not illegal and conversely, in some States, the simple 
fact of being a prostitute is illegal. Related laws on vagrancy, fornication, 
or adultery, may also be used in some States to harass prostitutes (9). 
However, there is a clear trend toward the abolition of laws on fornication 
(private, noncommercial, consensual intercourse between adults) and on sodomy 
(oral-genital or anal-genital between consensual adults) (10). (Included as 
Appendix 17 is a table indicating the particulars of each State law on 
prostitution). 


State statutes on prostitution generally outlaw the actual act of 
prostitution; doing otherwise would create extreme enforcement difficulties 
because conviction would then require the testimony of a participant in the 
sex act. As has been said by a trial judge, if there is "no bedroom affair, 
no touching of the bodies, no money paid, and no sexual activity" 
prostitution has not been committed (Holloway v. City of Birmingham, 55 Ala. 
App.” 568,317 So.2d 53 -(1975')) All States’ also pronibat 
prostitution-related activities such as pandering (arranging for or inducing 
someone into becoming a prostitute), pimping (sharing the earnings of a 
prostitute and procuring customers), and other businesses such as promoting 
prostitution. Red Light Abatement Acts and City Ordinances allow civil 
proceedings to be brought against the premises used for prostitution and 
prohibit massage parlours. Finally, many States have included sections to 
prohibit the activities of prospective customers (11). 


Tne next paragraphs will describe some of the State laws on prostitution in 
greater detail before we turn to a discussion of the general constitutional 
issues. 


(a) New York 


The New York Penal Law prohibits prostitution (s.230.00), patronizing a 
prostitute’ (sse)230,02¢ 23:00 0330230. 0450280005. 8230006. S202 0s Zoos 
promoting® prosti tuvion( ssc 2303152) 2305200230: 25) 2302 3052 S032 ead 
230.35), and: permitting) prostitution (si. 7230240). 


Section 230.00 states that "A person is guilty of prostitution when such 
person engages or agrees or offers to engage in sexual conduct with anotner 
person in return for a fee." This offence is a class B misdemeanor (see 
footnote 13, chapter I for the classification of misdemeanors and felonies). 
Prior to the 1967 amendments to the Criminal Code, prostitution per se was 

not an offense but a form of vagrancy which was punishable by emprisonment for 
up to six months. The 1967 amendments made prostitution in itself a violation 
althougn of a non criminal type; it carried a penalty of a maximum of 15 days 
of imprisonment. Various agencies from the criminal justice area noting the 
inadequacy of this treatment in terms of deterrence, the section was further 
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amended in 1969 to remain as it now is, i.e., a criminal offense punishable by 
up to three months in jail. This section has been held to be constitutional on 
various grounds (12). In People v. Costello (13) the purpose of this section 
has been said to be the prohibition of the commercial exploitation of sexual 
gratification. Tne term sexual conduct has been interpreted by some to mean 
that which is defined in Penal Law section 235.20 (14) and in a later case, it 
has been argued that this was improper since this definition was intended to 
apply only to the dissemination of obscene material to minors (15). 


Section 232.02 states that a person patronizes a prostitute when he pays a 
fee for sexual conduct engaged in, whether directly to the prostitute or to a 
third person, or when he solicits for the purposes of engaging in sexual 
COnGuct Tone fee, wineeeopie: Vv. —BroNskT, S510N .¥oSo2da7e" (1973), it was 
decided that the infraction of "patronizing a prostitute" is committed also 
when the patron solicits a person who is avowedly not a prostitute. There is 
a four-degree structure to this offense. The fourth degree (s. 230.03) makes 
it a class B misdemeanor to patronize a prostitute. This is the most common 
Situation since it covers the patronizing of an adult prostitute by an adult 
customer. A class A misdemeanor occurs (s. 230.04) when a person over 
twenty-one years of age patronizes a prostitute who is less than seventeen 
years old. Section 230.05 makes it a class E felony for a person over 
eighteen years of age to patronize a prostitute less than fourteen years of 
age. Finally, the last degree of this hierarchy is to patronize a prostitute 
who is less than eleven years old; this is a class D felony. Implicit in the 
last three sections is the premise that prostitutes under 17 years are 
victims rather than willing participants. Section 230.07 creates a defense 
for the patron when he had no reasonable grounds to believe that the person 
was less than the specified age. Given that this is not an affirmative 
defense, it is the responsibility of the People to disprove beyond reasonable 
doubt such defense. Finally, section 230.10 makes it clear that the sex of 
either person, i.e., the prostitute or the patron, is not a consideration in 
these offences. 


A person advances prostitution when, other than as a prostitute or patron, he 
causes or aids a person to engage in prostitution, procures or solicits 
patrons for prostitution, provides persons or premises for prostitution, 
operates or assists in the operation of houses of prostitution, or in any 
other way facilitates prostitution (s. 230.15 (1)). A person profits from 
prostitution when he receives compensation (money or other property) pursuant 
to an agreement or understanding with a person who engages in prostitution 
(s. 230.15 (2)). This offence also has a four-degree structure. Section 
230.20 creates a class A misdemeanor for advancing or profiting from 
prostitution. Section 230.25 makes it a class D felony to either manage, 
supervise, control or own a house of prostitution or a prostitution business 
involving two or more prostitutes, or to advance or profit from the 
prostitution of a person less than 19 years old. It is a class C felony to 
either advance prostitution by compelling by force or coercing a person to 
engage in prostitution, or to advance or profit from the prostitution of a 
person less than 16 years old. Finally, section 230.32 makes it a class B 
felony to advance or profit from tne prostitution of person less than eleven 
years of age. Section 230.35 states that the person less than seventeen whose 
prostitution is being promoted is not an accomplice. A further section of the 
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Penal Law dealing with prostitution makes it a class B misdemeanor to permit 
the use of premises for prostitution purposes (s. 230.40). Finally, in the 
wake of the 1976 Democratic National Convention in New York City, section 
240.37 was added to the arsenal of useable laws to curb prostitution. This 
section makes it a class B misdemeanor to wander in public places and 
repeatedly stop, or engage conversation with passers-by, or motorists for 
purposes of prostitution, or for purposes of promoting prostitution. Tnis 
section has been declared constitution in People v. Smith, 44 N.Y.2d 613, 407 
Noteisecd 462, 378 NOE vad h0S24 


As was the case for pornography, various municipal departments can also be 
used to control prostitution; as such they will not be discussed any further 
here, 


(b)California 


Section 647 (b) of the California Code makes it a misdemeanor to "solicit or 
engage in any act of prostitution. (...) ‘prostitution’ includes any lewd act 
between persons for money or other consideration". Leffel v. Municipal Court, 
54 CA3d 569, 126 Cal Rptr. 773 (1976) has held that this section included 
prostitutes as well as the patrons. Solicitation has to be more than mere 
nodding to a pasing stranger, waving to a passing vehicle, or standing on a 
street corner in a mini skirt; on the other hand, it is not necessarily 
limited to offers specifying prices and services or even to verbal offers 
(People v. Superior Court (Hartway), 138 Cal. Rptr. 66 (1977)). Furthermore, 
solicitation is not limited to public places; it can take place in a private 
place and still constitute a violation of this section (People v. Fitzgerald, 
bOoelasi-Rptr.a271, (1979), \Peopleive hove, 268) CaluaRpire esol thoso}y; 


Section 647 also makes it a misdemeanor to engage in lewd or dissolute 
conduct in a public place (a), to loiter in public toilets for the purpose of 
engaging in lewd or lascivious acts (d), or to loiter or wander on the 
streets without apparent reason or business and refuse to identify oneself 
when requested to by a peace officer (e). 


Section 266 (a) to (j) deal with the taking or abducting of a person for 
prostitution purposes and with pimping and pandering. Section 266 (h) 
provides that any person who lives or derives support or maintenance in whole 
or part from a prostitute or prostitution related activities is guilty of a 
felony and punishable by imprisonment for up to 6 years or for up to eight 
years if the person engaged in prostitution is under 16 years of age. Section 
266 (i) provides that any person who (a) procures, (b) by promises, threats, 
etc., induces another person into engaging in prostitution, (c) procures 
someone aS an inmate in a house of prostitution, (d) induces someone to 
become an inmate in a house of prostitution, (e) by fraud, duress, abuse, 
entices someone to become a prostitute in any place in whicn prostitution is 
encouraged, and (f) receives money or other value or thing for procuring a 
person for purposes of prostitution, is guilty of a felony punishable by 
imrpisonment for up to 6 years, or if the person procured is less than 16 
years old, for up to 8 years. 


Section 266 deals with the enticement of a female under 18 years of age for 
purposes of prostitution. It reads: 


Every person who inveigles or entices any 
unmarried female, of previous chaste character, 
under the age of 18 years, into an house of ill- 
fame, or of assignation, or elsewhere, for the 
purpose of prostitution, or to have illicit carnal 
connection with any man; and every person who aids 
or assists in such inveiglement or enticement; and 
every person who, by false pretenses, (...) 
procures any female to have illicit carnal 
connection with any man, is punishable by 
imprisonment (...) not exceeding one year, or by a 
fine not exceeding two thousand dollars ($2,000), 
OrmD yao LE 423) % 


One wonders what the impact of the requirement that the woman be of previous 
Chaste character has on this prohibition. Section 266 (j) makes it a felony 
punishable by imprisonment for a maximum of 8 years to procure a child under 
the age of 14 for lewd or lascivious acts, and section 267 makes it a crime 
punisnable by imprisonment in a state prison and a fine not exceeding $2,000 
to take away a person under the age of 18 without the parents' or guardian's 
consent for purposes of prostitution. 


Finally, sections 315, 316 and 318 focus on disorderly houses and make it 
misdemeanors to keep such houses. To be noted here is that the fact that a 
house is one wherein prostitution is carried on may be proved by evidence of 
its general reputation (Pinkston v. Lieb 48 C.A.2d 352 (1942)); and by the 
fact that a female occupying this house is a prostitute (Ex parte Selowsky, 38 
COAS: 569 (1 918 ))).. 


The California Red Light Abatement Act, already discussed in the chapter on | 
pornography, also applies to the control of prostitution. Although it was said 
in People ex. rel. Van de Kamp v. American Art Enterprises 33 Cal.3d 328, 188 
Cal. Rptr. 740 (1983) that this act is not one for the abatement of 
prostitution per se but for the abatement of public nuisances, it must be 
remembered that prostitution is considered to be a nuisance per se (Farmer v. 
Behmer’, 9). C.A. 7.73.(1909)):. 


Comrlionida 


Chapter 796 of the Florida Penal Code deals with prostitution. The general 
offence is defined in s. 796.07 which prohibits in (2) (a) maintaining oO 
keeping or operating any place for the purposes of prostitution, lewdness or 
assignation, (b) offering to secure another for the purposes of prostitution, 
etc., (c) receiving any person in any place for purposes of prostitution, 
etc., and (d) taking or transporting any person to any place for purposes of 
prostatubion, etc. Uni-this. section: prostitution is defined as the giving or 
receiving of the body for sexual intercourse for hire" and includes “the 
giving or receiving of the body for licentious sexual intercourse without 


hire" but explictly excludes sexual intercourse between husband and wife. 
Lewdness includes “any indecent or obscene act" and assignation includes "the 
making of any appointment or engagement: for prostitution or lewdness or any 
act in furtherance of sucn appointment or engagement". Violation of these 
sections constitutes a misdemeanor of the second degree. 


This section has been held not to be unconstitutionally vague (Bell v. State, 
289 So2d. 388 (1973)). Furthermore, it has been held that, under this section, 
the mere act of offering to engage in sexual intercourse for a consideration 
is a violation, notwithstanding that no act overt act may have been completed 
(Pauline v. Lee, 147 So.2d 359 (1963)). 


The other sections deal with keeping a house of ill fame (s. 796.01; a 
misdemeanor of the first degree), procuring an unmarried female under 16 years 
of age for purposes of prostitution (s. 796.03; a felony of the second 
degree), forcing someone to become a prostitute (s. 796.04; a felony of the 
third degree), living on the earnings of a prostitute (s. 796.05; a 
misdemeanor of the second degree), and renting space for the purposes of 
lewdness, assignation or prostitution (s. 796.06; a misdemeanor of the second 
degree). 


(d) Pennsylvania 


Under the Pennsylvania Penal Code s. 5902, four prostitution related offences 
are defined. Subsection (a) makes it a misdemeanor in the third degree (1) to 
be an inmate of a house of prostitution or otherwise engage in sexual activity 
as a business, or (2) to loiter in or within view of a public place for the 
purpose of bieng hired to engage in sexual activity. Subsection (b) makes it 
either a felony of the third degree (if there is force, or if the person 
engaged in prostitution is less than 16 years of age, or if the actor promotes 
that prostitution of his spouse, child, or ward), or otherwise a misdemeanor 
of the second degree to promote prostitution. Promoting prostitution includes: 
the managing or in any way controlling of a house of prostitution, the 
procuring of an inmate for a hoouse of prostitution, encouraging or inducing 
someone to become a prostitute, procuring a prostitute for a patron, 
transporting a person for purposes of prostitution, leasing a place to be 
regularly used for prostitution, or soliciting or receiving any benefit for 
the above. Living off a prostitute also constitutes an offence to subsection 
(b). Finally, a person commits a summary offense per subsection (e) if he 
hires a prostitute to engage in sexual activity or enters or remains in a 
house of prostitution for purposes of sexual activity. 


This section has been declared not to be unconstitutionally over broad or 
vague since it does not regulate sexual acts which result from ordinary social 
Situations but provides ascertainable standards of conduct directed at a 
defined evil consisting of the commercial exploitation of sexual gratification 
(Commonwealth v. Potts, 460 A.2d 1127 (1983)). In a very interesting decision, 
it was held that absent the showing that disparities between incidence of 
arrest of prostitute and incidence of arrest of clients and between incidence 
of arrest of female prostitutes and incidence of arrest of male prostitutes 
were occasioned by police methods in using "decoy" clients rather than using 
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"decoy" prostitutes, the defendant failed to establish selective enforcement 
patterns such as would have rendered the section unconstitutional on the basis 
of the equal protection amendment (Com. v. Finnegan 421 A.2d 1086, 280 
Pa.Super. 584 (1980)). In another decision, the word "loiter" was defined as 
“standing around or moving slowly about or lingering" (Com. v. Roberson, 444 
A.2d /22, 298 Pa.Super. 184 (1982)), thus confirming the previous decision of 
Com. v. Hill, 68 Berks 140 (1976) where it was held that the fact that the 
defendant was present on two separate occasions on the same evening at the 
same location on a parking lot in view of a public place and remaining there 
for a few minutes had engaged conversation and arranged to engage in sexual 
activity, was sufficient to prove that she did "loiter". It has furthermore 
been established that sexual activity need not occur for a prostitution to be 
committed (Comm. v. Wilson, 442 A.2d 760, 296 Pa.Super. 264 (1982), appeal 
granted 447 A.2d 1381, 498 Pa.529; and Com. v. Danko, 421 A.2d 1165, 281 
Passuper. 97 1(1980)). 


Other State statutes are included in Appendices 18 to 21. It is already clear 
that the statutes, while they all prohibit prostitution in one way or another, 
do emphasize different aspects of the trade. Some include penalties for 
patronizing prostitutes some don't; some nave equal punishments for both the 
prostitute and customer, some don't; pimping and pandering are always included 
but the penalties vary considerably from one State to the other; and keeping a 
house of ill-fame is generally included. Common to all these laws however are 
the facts that they require some form of decoy if not entrapment to be used 
for thier enforcement and that women prostitutes are the general target of the 
enforcement (this will be further discussed in the following section). As 
well, many of them include provisions focussing only on unmarried women, some 
adding the requirement that the woman be of previously chaste character. These 
are some of the controversial elements of these laws which bring various 
comentators to argue that they could potentially be invalidated on the 
following aspect: freedom of expression, right to privacy, equal protection, 
unusual treatment and punishment, and vagueness (16). So far however, none of 
the challenges on the constitutionality of State laws on prostitution has 
succeded. Courts have explictly recognized that State laws constitute a valid 
exercise of the State's police powers and a that the goal of suppressing ~ 
prostitution is a valid one. Courts have also held that laws on solicitation 
are valid since prostitution is a commercial proposal, and not the 
communication of ideas, and since solicitation to commit a crime had been 
itself established a crime at common law (1/7). 


3. Enforcement Practices and Problems 


Whether, on a rational or philosophical level, prostitution should be out] awed 
is a question that remains to be discussed. For police and prosecutorial 
agencies however, the question is how these laws can be enforced at the lowest 
cost and the most effectively. At the root of the problem of enforcing 
prostitution laws is the private nature of the act. Even though the é 
transaction may commence -- and even actually occur for that matter +7 10% 4 
public place (e.g., a parking lot), it remains almost invisible to the 
uninformed citizen. It remains so at least until a particular area of a city 
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becomes Known as a haven for prostitution. Tnen public outcry is heard and the 
police asked to "do something". Yet, the "something" usually requires the use 
of "decoys" or other entrapment-like procedures which are costly and sometimes 
give little results. And always, street prostitutes run the higher risks of 
being arrested and prosecuted as compared to other types of prostitutes. While 
there were close to 51,000 arrests for prostitution related offences in all of 
the United States in 1975, more than 35,000 of these were females engaged in 
street prostitution (18). Nothing indicates that this has changed over the 
past years. We will now turn to an examination of some of the local 
enforcement policies and practices. 


(a) New York 


Prostitution is said to be a serious problem in New York City, especially in 
Manhattan, the borough where most of the arrests are made. According to the 
police however, it is almost impossible to estimate the actual size of the 
business. In Manhattan South only, the police claim that several hundred 
prostitutes work the streets. Similarly, the scope of indoor prostitution is 
"enormous": Screw magazine only would list not less than 250 different 
advertisements for prostitution. Numerous bars, porn movie houses, massage 
parlours, and other "businesses" are fronts for prostitution. 


Police policy is to give top priority to street prostitution. Enforcement is 
selective and based on citizen complaints, the level of prostitution in a 
given area, and its impacts on the community. All members of the Public Morals 
Division participate in the enforcement of prostitution laws, not only in 
their areas of assignment but also in Manhattan South where prostitution is 
said to have the most deleterious effects on the residential and business 
communities. Indoor prostitution is enforced differently. Each District is 
responsible for its own area. Enforcement is also selective and based on 
citizen complaint and the impacts prostitution has on the community. Houses 
generating large numbers of complaints, those which are known to rip off the 
customers, and those suspected of hiring under age or unwilling prostitutes 
are usually selected first for enforcement. Police arrest statistics for a 
Five-year period are the following: 


YEAR 
19/9 MOBO USO LISTE i 7 ch9S2me TRIS 
direct prostitution AZ 55.9453 3.5 BA853:.e: Seo eR 
loitering for prostitution G78 ui FE OG OA Cee on Use) 
(violation) 
loitering for prostitution S93 ho net Siu (42308 tLOOS he 0O3 


(misdemeanor) 
Total Wh) 704). b2464;, 76053 3418295 1 908G 


According to the Attorney's Office, over 92% of the arrests done in Manhattan 
result in convictions, the majority of which are by a guilty plea to the most 
serious charge since pleas of guilt to lesser charges are not accepted because 
of the effects prostitution has on the quality of life in the neighborhoods 
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and because prostitution is believed to bring with it a variety of other more 
serious criminal activities. The maximum penalty unpon conviction for 
prostitution is 90 days in jail. Loitering for the purposes of prostitution is 
a violation punishable by a maximum of fifteen days in jail in the case of 
first offenders. For repeat offenders, it is a misdemeanor punishable by the 
maximum penalty. However, a study conducted by the Office of the District 
Attorney has shown that, in 1981, only 14% of the convicted prostitutes 
received jail sentences. In view of this finding, the Office proposed 
legislation to provide for mandatory penalties for repeat offenders. This Bill 
has not yet been acted upon by the Legislature. 


(b) Cincinnati 


According to the Cincinnati police, prostitution, similar to pornography, is 
no longer a serious problem in the city, due to the vigorous enforcement 
policies adopted. The number of arrests made however, when compared to those 
for pornography, show that the “battle” is still ongoing. In that respect, 
prostitution enforcement remains a top priority of the police force, 
particularly, we are told, because of the numerous problems it brings with it 
(e.g., assault, homicide, robbery, etc.). In fact, the police maintain that 
prostitution is a front for robbery. 


Because "prostitution" (i.e., bawdy houses, etc.) cases have proven to be 
dangerous for officers, present policy is to concentrate on solicitation. The 
officer must therefore establish individual contact with the prostitute and 
bring her to engage in the transaction without causing entrapment. 
Periodically, a "decoy" female officer is also used to arrest the "johns". 
Included as Appendix 22 is a table indicating the number of arrests made over 
a five-year period for prostitution offences. The breakdown of the data for 
males and females, and blacks and whites is particularly interesting. 


Unfortunately, we were not given detailed information on prosecution policies 
and practices. 


(c) Seattle 


Contrary to the enforcement of pornography where, it will be recalled, the 
number of arrests over the period 1979-1983 had gradually and constantly 
declined, enforcement of prostitution related offences has been on the rise. 
According to the Police Department it is the policy to enforce prostitution 
laws in a vigorous and consistent fashion, past experience having shown that 
modest enforcement contributes to increasing the problem and making it more 
resistent to renewed forms of control. The Vice Section has primary 
responsibility for prostiotution enforcement. General Assignments, a Sub-unit 
of the vice section, addresses itself primarily to the investigation of 
promoters, pimps, houses of prostitution, outcall or escort services and 
massage parlours. Street Vice, another sub-unit of tne Vice Unit focuses on 
street prostitution. Altnough it is the Department's policy to target on the 
promoters and exploiters of prostitution, street solicitation is not left 
unabated. 
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According to the police, it is difficult to estimate the size of the business 
in the city, due to its changing nature. Currently, there would be a few adult 
entertainment theatres (also used for prostitution), only a hanful of massage 
parlours, and less than twenty escort or outcall services in the greater 
Seattle. The number of streetwlakers is unknown. Police statistics of arrests 
for the five-year period are: 1936 arrests in 1983, 1932 in 1982, 1310 in 
1981, 1026 in 1980, and 1319 in 1979. We have no information regarding 
prosecution policies and conviction rates, 


(d) Houston 


Within the fifty-four men Vice Division of the Houston Police Department, 
thirty-seven are assigned to the enforcement of prostitution. Generally, 
prostitution cases are made by a vice officer operating undercover in one of 
the following manners: he works in or around clubs hotels or other facilities 
frequented by prostitutes and waits to be approached by a prostitute who will 
make an offer explictly stating the price and service offered; he observes a 
prostitute in an automobile slowing the traffic for purposes of soliciting a 
date and therefore violating the traffic regulations; or he observes a 
prostitute on foot soliciting passers-by and the charge is ‘hitchhiking’. 


We have no information on the size of the business in the city. The arrest 
statistics for a five-year period are the following: 1038 arrests in 1980 (816 
of which were females), 1495 in 1981 (1177 females), 2793 in 1982 (2293 
females), 3017 in 1983 (2210 females), and to date in 1984 867 arrests (539 
females). 


Clearly, enforcement of prostitution laws focuses on street solicitation and 
therefore females streetwalkers are overrepresented in the total enforcement 
picture. This will hardly surprise any observer of the prostitution scene but 
tends to add fuel to the arguments of the groups who oppose the 
criminalization of prostitution, at least as it is presently done. 


5. Public Debates 


There can be no doubt that, whatever the reasons are, the debates on 
prostitution are less visible than those on pornography, except in cities 
where prostitution affects some residential area, or when minors are involved. 
Two groups are particularly vocal on prostitution whose positions converge 
(whereas they sharply opposed on pornography): womens' groups and civil 
libertarians. In both cases, the criminalization of prostitution is decried as 
unequal and as as invasion of privacy. It also is argued that the criminal 
laws never have and never will change the fundamental problems of sexism and 
patriarchy which are considered to be the root causes of prostitution. In most 
cases, a total decriminalization of prostitution is requested, except where it 
involves the exploitation of the prostitution of others and the exploitation 
of juveniles. Regulation of the Nevada type is seen as less than a desirable 
solution since it so often implies an unfair treatment of the women who are 


4] 


‘detained’ in the legal houses (19). There has been little, if any, 
breakthrougn nor advances in this direction as far as we know, in all of the 
United States. We have seen no recent national survey on the American 
population's opinions and perceptions regarding this issue. 
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SUMMARY AND CONCLUSIONS 


To summarize, it appears that pornography has, in the past five or six years, 
become an issue of concern in the United States. Many States have adapted 
their laws to reflect the new standards established in the Miller test, and 
many also have enacted new laws including stiffer penalties to fight the 
exploitation of children in pornography. The Federal government seems to be 
paving the way with respect to the issue of children and broadcasting. 
Furthermore, there is evidence of a new approach developing which would focus 
on the civil rights of the women and the exploitation and degradation that 
pornography involves. Some claim tnat these changes and new orientations have, 
at least in part, been spurred by the changes in the pornography depictions 
themselves, which, over the past few years, would have become more gross and 
violent. Apart from the famous snuff movies, and some very limited content 
analyses done by a few social psychologists, there is little evidence so far 
to support these contentions. This, however, does not mean that no changes 
have occured in the market. On the contrary, the video cassette revolution 
certainly is one of the important factors in explaining the present debates 
around pornographhy, be it only because it can easily enter the home without 
the supervision of the state. Here again, children are seen as of primary 
concern. 


The prostitution scene has not changed that much over the past years. With the 
exception of the business refining itself and of the stiffer prohibitions 
against exploiting children for purposes of prostitution, the same trends seem 
to have continued. In that respect, and notwithstanding the introduction in 
many State laws of provisions prohibiting the actions of the customer as well 
as those of prostitutes, the prime targets for enforcement have remained the 
street prostitutes and females. In addition, whereas the Supreme Court has 
constantly sought to arrive at a strict definition of obscenity so as not to 
infringe upon the rights to free speech, the same has not occured for 
prostitution laws, many of which, at least on face value, appear overly broad 
and vague. Whether these contradictions will be resolved in the coming years 
is not evident from an analysis of actual trends. 
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FOOTNOTES 


CHAPTER I - PORNOGRAPHY 


We 


10. 


iy, 


Lz 


ey 


DO obal OOO Sk: 125 


18 U.S.C. s.1461 (1970) better known as the Comstock after the name of the 
moral crusader who, in a siglehanded effort, obtained passage of this act 
without opposition in the House or Senate. Comstock was then appointed a 
special agent to the Post Office Department (see Schauer, 1976:12-14). 


Weo6S)° Re 3 0. 8. 
Zoe Stat. 512: (1897) 


See cate Vout iler 45 WoVa.. OSG LI ZeS e. 2dv ay 2.0 47 Or (LOGO ee State. 
Shapiro, 122 N.H. Super. 409, 300 A.2d 595, 609 (1973); and State v. 
Smith, 422 S.W.2d 50 (Mo. 1967), cert. denied, 393 U.S. 895 (1968), and 
most recently Pinkus v. United States, 436 U.S. 293 (1973) inter alia. 


See also Hamling v. United States, 418 U.S. 87 (1974), but the reverse in 
Paris Adult Theatre I.v. Slaton, 413 U.S.. 49 (1973). 


seevunveed States ww. SliRhotographs,, 156 heSupp. 350 %(S.DUNUY, 1957) 


Hamling v. United States, note 6 supra; also United States v. Reidel, 402 
aswecsols (19/71) vanduRounw = United states... 354 US. 476 (1957), cited. “in 
Schauer, 1976:173. 


United States v. Orito, 413 U.S. 139 (1973), and United States v. B&H 
Distre Corps, 40380 Soro77a(1971,), andadiarues:\ 909° (1973) , cated in 
Schauer, 1976:180. 


See for example, United States v. New Orleans Book Mart Inc., 490 F.2d 73 
(SthvCir.21974)s0 cert. denied 419°0.S) 801j;%cited ini Schauer, 1976: 182. 


See United States v. Thirty-Seven Photographs, 402 U.S. 363 (1971), and 
Unabedeistates Waele. 2O0NRE.eReels om fidm, 413 UsS. 123) (1973S *caredm in 
Schauer, 1976:185. 


See Reddick vy. Capri Cinema Inc., 75 Misc.ed 117, 347°N-Y 25, 2d sill (1973): 
and People v. Heller, 33 N.Y.2d 314 (1973). 


Per New York Consolidated Law (1977): . 
Section 10.00 (4): "Misdemeanor" means an offence, other than a "traffic 
infraction" for which a sentence to a term of imprisonment in excess of 
fifteen days may be imposed, but for which a sentence to a term of 
imprisonment in excess of one year cannot de imposed. 
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(5): "Felony" means anroffence for which a term of 
imprisonment in excess of one year may be imposed. 


Felonies are classified into five categories (A to E) and misdemeanors 
into three categories (A, 8, and unclassified) for sentencing purposes. A 
class A misdemeanor calls for a sentence of not more than a year Dut 
presumably more than three months (which is class B). A class D felony 
calls for a sentence of at least four years and not more than seven years. 


People. v., Howell l',)395), NW .Si2d) 933). (L977) ),1and, Peopleny Wrench, 371 
Ne ¥ens..6d 833) (L905 )y 


People v. Illardo, 48 N.Y.2d 408, 423 N.Y.S.2d 470 (1979), and People v. 
Martinwe 420 (Nova Stzdnel Ss (Lomo 


See-People v. Kuhns (1976)..132)CaliRptr. 725, Gl Cond) y 305g certs denied 
431° U:5.°9735. People vs Enkstat!)(1973)) 109) Cal. Rptr 9433 33,0 2A. 3d. 700. 
cert. denied 418 U.S. 937, inter alia. 


Caplan vi» State, 31 7iSo0.2dy855) (197543, State: vom Papp.w298 So.2d 374 
(1974), supplemented 316 So.2d 545; and Rhodes v. State, 283 So.2d 351 
SWAG) Ws 


U.S. General Accounting Office, Report to the Chairman, Subcommittee on 
Select Education and Labour, Washington, D.C., 1982, cited in Morality in 
Media, 1984. 


Morality in Media, 1984:2-/7 


U.S. Commission on Obscenity and Pornography, Report to the President, 
Washington, (026.2 197007 vow. 


Bryant, 1980; Clark, 1977; McKinnon, 1983; Dworkin, 1981; inter alia. 


Minneapolis and Indiannapolis are the only two cities where such 
ordinances have been submitted to the municiap] councils and debated. The 
Minneapolis ordinance (attached as Appendix 16) has been passed by the 
Council but vetoed by the Mayor. An ordinance of a similar orientation but 
pe a eh limited scope has been presented to the Indiannapolis City 
ouncil. 


McKinnon and Dworkin, 1983:6. 


IG eed toe 
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CHAPTER ITI - PROSTITUTION 


is; 


14. 


1. 


For a more conplete description of international agreenents, conventions, 
or treaties in the areas of prostitution and pornography, see Sansfacon, 
1984, The United States have not yet signed nor become a party to the 1949 
International Convention for the Suppression of the Traffic in Persons and 
of the Exploitation of the Prostitution of Others. 


American Social Hygiene Association, 1973; George 1962. 

Booth, 1945; Thornton, 1975; cited in George, 1962:719 

United States vi Ratley, 284 F.2d 553 (2d) Cir.) 1960) Flanaganiv: 

Umited States, 27 vr F.2d 109 (5th. Cin sl 960).eGrinfinive United States, 273 
peea) Joo (oun ir e-1960,) 3) hietler ‘v. United.States, 244 Fi 140 (1917). 


Simpson v. United States, 245 F. 278 (9th Cir.) cert. denied 245 U.S. 667 
GSA I 


Caminetti v. United States, 242 U.S. 470 (1917); Rockwell v. United 
States, 11 F.2d 452 (1940); Simon v. United States, 145 F.2d 345 (1944); 
White v. United States, 261 F.2d 907 (1959). 


Cleveland v. United States, 329 U.S. 14 (1946); Burgers v. United States, 
294° 1002 ..(1 924); 


snadtalivy. United States, 1/7 Fo2de7z36.(9tn Cir.) , cert. dented) 274 U.S. 
FAT (927). 


Nagi, 1974; James 219/720 Bernier.) 1933, 


) Perry, 1980. 


. Twenty States presently prohibit patronizing a prostitute; Perry, 


1980:447, note 45. 


« United =states v. Herrera, 584 F.2d 1137 (1978); People ‘a Costello, 395 


] 
N.i¥.S.2d 139 (1977); People v. Block, 337 N.Y. S.2d°153 (1972). 


People v. Costello, supra. 


People v. Block, supra. Section 235.20 has already been discussed in the 
chapter on pornography. Let it be remenbered that it defines Sexual 
conduct as “acts of masturbation, homosexuality, sexual intercourse, or 
physical contact with a person's clothed or unclothed genitals, pubic 
area, buttocks. or, if such, alpersonibe a female, breast.) 


Peoole v. Costello, supra. 
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Jennings, 1976; Murray, 1979; Milman, 1980; Perry, 1980; Symanski, 1981; 
and Richards, 1982. 


See for example, Morgan v. City of Detroit, 389 F. Supp. 922 (1975). 


MacNamara and Sagarin, 1977:110. 
Pillard, 1983. 
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cate the limits of state regulatory power in rclation to the federal mail 
service involve situations where state regulation involved a direct, physical 
interference with federal activities under the postal power or some direct, 
immediate burden on the performance of the postal functions. ...” Rail- 
way Mail Assn. v. Corsi, 326 U.S. 88, 96. 


The judgmenis are 
Affirined. 


[Opinions of Warren, C. J., and Harlan, J., Douglas, J., and Black, J., are 
oniitted.] 


Miller v. California 
AI3'U.S. 15-(1973) 


Mr. CHIEF JUSTICE BURGER delivered the opinion of the Court. 


This is one of a group of “obscenity-pornog raphy” cases being reviewed 
by the Court in a re-examination of standards enunciated in earlier cases 
invoiving what Mr. Justice Harlan called “the intractable obscenity prob- 
lem.” Interstate Circuit, Inc. v. Dallas, 390 U.S. 676, 704 (1968) (con- 
curring and dissenting). 

Appellant conducted a mass mailing campaign to advertise the sale of 
illustrated books, euphemistically called “adult” material. After a jury 
tria!, he was convicted of violating California Penal Code § 311.2(a), a 
misdemeanor, by knowingly distributing obscene mattey,' and the Appel- 


1 At the time of the commission of the alleged offense, which was prior to June 
25, 1969, §§ 311.2(a) and 311 of the California Penal Code read in relevant part: 

“§ 311.2 Sending or bringing into state for sale or distribution; printing, exhibit- 
ing, distributing or possessing within state 

“(a) Every person who knowingly: sends or causes to be sent, or brings or causes 
to be brought, into this state for sale or distribution, or in this state prepares, pub- 
lishes, prints, exhibits, distributes, or offers to distribute, or has in his possession 
with intent to distribute or to exhibit or offer to distribute, any obscene matter is 
guijlity of a misdemeanor... .” 

“§ 311. Definitions 

“As used in this chapter: 

“(a) ‘Obscene’ means that to the average person, applying contemporary stand- 
ards, the predominant appeal of the matter, taken as a whole, is to prurient interest, 
1e., a shameful or morbid interest in nudity, sex, or excretion, which goes substan- 
tially beyond customary limits of candor in description or representa tion of such 
matters and is matter which is utterly without redeeming social importance. 

“(o) ‘Matter? means any book, magazine, newspaper, or other printed or written 
material or any picture, drawing, photograph, motion picture, or other pictorial rep- 
resentation or any statue or other figure, or any recording, transcription or mechani- 
cal, chemical or electrical reproduction or any other articles, equipment, machines or 
materials. 

“(c) ‘Person’ meaus any individual, partnership, firm, association, corporation, or 
other legal entity. 

“(d) “Distribuic’ means to transfer possession of, whether with or without consid- 
eration. 
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late Department, Superior Court of California, County or Orange, summa- 
rily affirmed the judgment without opinion. Appellant’s conviction was 
specifically based on his conduct in causing five unsolicited advertising 
brochures to be sent through the mail in an “envelope addressed to a res- 
taurant in Newport Beach, California. The envelope was opened by the 
manager of the restaurant and his mother. They had not requested the 
brochures; they complained to the police. 

The brochures advertise four books entitled “Intercourse,” “Man- 
Woman,” “Sex Orgies Illustrated,” and “An Illustrated History of Pornog- 
raphy,” and a film entitled “Marital Intercourse.” While the brochures 
contain some descriptive printed material, primarily they consist of pic- 
tures and drawings very explicitly depicting men and women in groups of 
two or more engaging in a variety of sexual activities, with genitals ay 
prominently displayed. 


I 


This case involves the application of a State’s criminal obscenity statute 
to a situation in which sexually explicit materials have been thrust by 
aggressive sales action upon unwilling recipients who had in no way indi- 
cated any desire to reccive such materials. This Court has recognized that 
the States have a legitimate interest in prohibiting dissemination or exhibi- 
tion of obscene material > when the mode of dissemination carries with it a 


“(e) ‘Knowingly’ means having knowledge that the matter is obscene.” 

Section 311 (c) of the California Penal Code, supra, was amended on June 25, 
1969, to read as follows: 

“(e) ‘Knowingly’ means being aware of the character of the matier.” 
Cal. Amended Stats. 1969, c 249 § 1, p. 598. Despite appellant’s contentions to the 
contrary, the record padioates that the new § 311 (c) was not applied ex post facie 
to his case, but only the old § 311 (c) as constrned by state decisions prior to the 
commission of the alleged offense. See People v. Pinkus, 256 Cal. App. 2d 9-41, 
948-950, 63 Cal. Rptr. 680, 685-686 (App. Dept., Superior Ct., Los Angeles. 
1967); People v. Carmpise, 242 Cal. App. .2d 965, 914, 51 Cal. Rptr. Sissies 
(App. Dept., Superior Ct, San Diego, 1966). Ct. Bouie v. City of Columbia, 378 
U.S. 347 (1964), Nor did $311.2, supra, as applied, create any “direct, imimedis.te 
burden on the performance of the postal functions,” or infringe on congress: petit 
commerce powers under Art. I, § 8, cl. 3. Roth v. United States, 354 U.S. 476, ++ 
(1957), quoting Raihvay Mail Assn. Ve Corsi) 326)U.S., 88,96) (1945). See also 
Mishkin v. New York, 383 U.S. 502, 506 (1966); Smith v. California, 361 US 
147, 150-152 (1959). 

2 This Court has defined “obscene material” as “material which deals with sex it 
a manner appealing to prurient interest,’ Roth v. United States, supra, at 487, 08 
the Roth definition does not reflect the precise meaning of “obscene” as Beaton." 
used in the Enslish language. Derived from the Latin obscaenus, ob, to, pi 


caenum, filth, “obscene” is defined in the Webster's Third New International Dictica- 
ary (Unabridg ed 1969) as “la: disgusting to the senses... b: grossly repugnant + 
the generally accepted notions of what is appropriate .. . 2: offensive or revolt! us 


as countering or violating some ideal or principle.” The Oxford English Diction® 
(1933 ed.) gives a similar definition, “[o]ffersive to the scases, or to taste or reine- 
ment; disgusting, repulsive, filthy, foul, abominable, loathsome.” 

The Ee Si we are discussing in this case is more accurately defined as “pore 
raphy” or “pornographic material.” “Pornography” derives from thenGreek Gia” 
harlot, ah eraphos, writing). The word now means “I: a description of prost tietes 
or prostitution 2: a depiction (as in writing or painting) of licentior Picea td 
ness: a portrayal of erotic behavior designed to cause sexual excitement.” Yeos! 
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significant danger of offending the sensibilities of unwilling recipients or of 
exposure to juveniles. Stanley v. Georgia, 394 U.S. 557, 567 (1969); 
Ginsberg v. New York, 390 U.S. 629, 637-643 (1968); Interstate Cir- 
cuit, Inc. v. Dallas, supra, at 690; Redrup v. New York, 386 U.S. 767, 
769 (1967); Jacobellis v. Ohio, 378 U.S. 184, 195 (1964). Sce Rabe v. 
Washington, 405 U.S. 313, 317 (1972) (BuRGER, C. J., concurring); 
United States v. Reidel, 402 U.S. 351, 360-362 (1971) (opinion of 
MARSHALL, J.); Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, S02 
(1952); Breard v. Alexandria, 341 U.S. 622, 644-645 (1951); Kovacs v. 
Cooper, 336 U.S. 77, 88-89 (1949); Prince v. Massachusetts, 321 U.S. 
158, 169-170 (1944). Cf. Butler v. Michigan, 352 U.S. 380, 382-383 
(1957); Public Utilities Comin’n v. Pollak, 343 U.S. 451, 464-465 
(1952). It is in this context that we are called on to define the standards 
which must be used to identify obscene material that a State may regulate 
without infringing on the First Amendment as applicable to the States 
through the Fourteenth Amendment. 


' The dissent of Mr. JustiIcCE BRENNAN reviews the background of the 
obscenity problem, but since the Court now undertakes to formulate 
standards more concrete than those in the past, it is useful for us to focus 
on two of the landmark cases in the somewhat tortured history of the 
Court’s obscenity decisions. In Roth v. United States, 354 US. 476 
(1957), the Court sustained a conviction under a federal statute punishing 
the mailing of “obscene, lewd, lascivicus or filthy . . .” materials. The key 
to that holding was the Court’s rejection of the claim that obscene mate- 
rials were protected by the First Amendment. Five Justices joined in the 
opinion stating: 


“All ideas having even the slightest redeeming social importance 
—unorthodox ideas, controversial ideas, even ideas hateful to the 
prevailing climate of opinion—have the full protection of the [First 
Amendment] guarantics, unless excludable because they encroach 
upon the limited area of more important interests. But implicit in the 
history of the First Amendment is the rejection of obscenity as 
utterly without redeeming social importance. . . . This is the same 
judgment expressed by this Court in Chaplinsky v. New Hampshire, 
3151U:S. 568,579 1472: 


“*... There are certain well-defined and narrowly limited classes 
of speech, the prevention and punishment of which have never been 
thought to raise any Constitutional problem. These include the lewd 
aid obscene... . It has been well observed that such utterances are 
no essential part of any exposition of ideas, and are of such slight 
social value as a step to truth that any benefit that may be derived 


Third New International Dictionary, supra. Pornographic material which is obscene 
forms a sub-group of all “obscene” expression, but not the whole, at least as the 
word “obscene” ts now used in our language. We note, therefore, that the words 
“obscene material,” as used in this case, have a specific judicial meaning which 
derives from the Roth case, t.e., obscene material “which deals with sex.” Roth, 
supra, at 487. See also ALI Model Penal Code § 251.4 (1) “Obscene Defined.” 
(Official Draft 1962.) 
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from them is clearly outweighed by the social interest in order and 
morality. ...’ [Emphasis by Court in Roth opinion.] 

“We hold that obscenity is not within the area of constitutionally pro- 
tected speech or press.” 354 US., at 484-485 (footnotes omitted). 


Nine years later, in Memoirs v. Massachusetts, 383 U.S. 413 (1966), 
the Court veered sharply away from the Roth concept and, with only three 
Justices in the plurality opinion, articulated a new test of obscenity. The 
plurality held that under the Roth definition 


“as elaborated in subsequent cases, three elements must coalesce: it 
rust be established that (a) the dominant theme of the material 
taken as a whole appeals to a prurient interest in sex; (b) the mate- 
rial is patently offensive because it affronts contemporary community 
standards relating to the description or representation of sexual mat- 
ters; and (c) the material is: utterly without redeeming social value.” 


Id., at 418. 


The sharpness of the break with Roth, represented by the third element of 
the Afemoirs test and emphasized by Mr. JusTicz WHITE’s dissent, id., at 
460-462, was further underscored when the Memoirs plurality went on to 
state: 


“The Supreine Judicial Court erred in holding that a book need 
not be ‘ungualifiedly worthless before it can be deemed obscene.’ A 
book cannot be proscribed unless it is found to be utterly without 
redeeming social value.” Id., at 419 (emphasis in original). 


While Roth presumed “obscenity” to be “utterly without redeeming 
social importance,” Memoirs required that to prove obscenity it must be 
affirmatively established that the material is “utterly without redeeming 
social value.” Thus, even as they repeated the words of Roth, the Mein- 
oirs plurality produced a drastically altered test that called on the prcsce- 
cution to prove a negative, i.e., that the material was “wfterly without 
redeeniing social value”—a burden virtually impossible to discharge under 
our criminal standards of proof. Such considerations caused Mr. Justice 
Harlan to wonder if the “utterly without redeeming social value” test hac 
any meaning at all. See Memoirs v. Massachusetts, id., at 459 (Harlen, J. 
dissenting). See also /d., at 461 (WHITE, J., dissenting); United States ¥. 
Groner, 479 F.2d 577, 579-581 (CAS 1973). 

Apart from the initial formulation in the Roth case, no majority of the 
Court has at any given time becn able to agree on a standard to determin: 
what constitutes obscene, pornographic material subject to regulates 
under the States’ police power. See e. g., Redrup v. New York, 386 U.2.. 
at 770-771. We have seen “a variety of views among the members of ‘n¢ 
Court unmatched in any other course of constitutional adjudication. 
Interstate Circuit, Inc. v. Dallas, 390 U.S., at 704-705 (Harlan, J., oo 
curring and dissenting) (footnote omitted).? This is not remarkable, for i* 


the area of freedom of speech and press the courts must always remn-- 


3In the absence of a majurity view, this Court was compelled to embark on 
practice of summarily reversing convictions for the disscmination of materials inv + 
least five members of the Court. applying their separate tests, found to be prole + 
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sensitive to any infringement on genuinely serious literary, artistic, politi- 
cal, or scientific expression. This is an area in which there are few cternal 
verities. ; , 

The case we now review was tried on the theory that the California 
Penal Code § 311 approximately incorporates the three-stage Menioirs 


test, supra. But now the Memoirs test has been abandoned as unworkable 
by its author,’ and no Member of the Court today supports the Memoirs 


formulation. 
I! 


This much has been categorically settled by the Court, that obscene 
material is unprotected by the First Amendment. Kois v. Wisconsin, 408 
U.S. 229 (1972); United States v. Reidel, 402 U.S., at 354; Roth v. 
United States, supra, at 485.5 “The First and Fourteenth Amendments 
have never been treated as absolutes [footnote omitted].” Breard v. Alex- 
andria, 34] U.S., at 642, and cases cited. See Times Film Corp. v. Chi- 
cago, 365 U.S. 43, 47-50 (1961); Joseph Burstyn, Inc. v. Wilson, 343 
US., at 502. We acknowledge, however, the inherent dangers of undertak- 
ing to regulate any form of expression. State statutes designed to regulate 
obscene materials must be carefully limited. See Interstate Circuit, Inc. v. 
Dallas, supra, at 682-685. As a result, we now confine the permissible 
scope of such regulation to works which depict or describe sexual conduct. 
That conduct must be specifically defined by the applicable state law, as 
written or authoritatively construed." A state offense must also be limited 
to works which, taken as a whole, appeal to the prurient interest in sex, 
by the First Amendment. Redrup v. New York, 386 U.S. 767 (1967). Thirty-one 
cases have been decided in this manner. Beyond the necessity of circumstances, how- 
ever, no justification has ever been offered in support of the Redrup “policy.” See 
Walker v. Ohio, 398 U.S. 434-435 (1970) (dissenting opinions of Purcer, C. J., 
and Harlan, J.). The Redrup procedure has cast us in the role of an unreviewable 
board of censorship for the 50 States, subjectively judging cach piece of material 
brought before us. 

4 See the dissenting opinion of Mr. Justice BRENNAN in Paris Adult Theatre I v. 
Slaton, post, p. 73. ; 

* As Mr. Chief Justice Warren stated, dissenting, in Jacobellis v. Ohio, 378 US. 

184, 200 (1964): ; 

“For all the sound and fury that the Roth test has generated, it has not been 
proved unsound, and I believe that we should try to live with it—at least until a 
more satisfactory definition is evolved. No government-—ve it federal, state, or local 
-—should be forced to choose between repressing aJi material, including that within 
the realm of decency, and allowing unrestrained license to publish any material, no 
matter how vile. There rust be a rule of reason in this as in other areas of the law, 
and we have attempted in the Roth case to provide such a rale.” 

€1See) e.g., Oregon Laws 1971, c. 743, Art. 29, §§ 255-262, and Hawaii Penal 
Code; Fit) 37; $8 #210=1216,, 1972) Hawait) Session’ Laws, Act(9,\c 22) ot... 1L, pp. 
126-129, as exampies of state laws direcied at depiction of defined physical conduct, 
as opposed to expression. Other state formulations could be equally valid in this 
respect. Jn giving the Oregon and Hawaii statutes as examples, we do not wish to be 
understood as approving of them in all other respects nor as establishing their limits 
as the extent of state power. 

We do not hold, as Mr. Jusrice BreNNAN intimates, that all States other than 
Orezon must now enact new obscenity statutes. Other existing state statutes, as con- 
strued heretofore or hereafter, may well be adequate. Sce United States v. 12 200-ft. 
Reels of Film, post, at 130 n. 7. 
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which portray scxual conduct in a patently offensive way, and- which, 
taken as a whole, do not have serious literary, artistic, political, or scicn- 
tific value. 

The basic guidelines for the trier of fact must be: (a) whether “the 
average person, applying contemporary community standards” would find 
that the work, taken as a whole, appeals to the prurient interest, Kois v. 
Wisconsin, supra, at 230, quoting Roth v. United States, supra, at 489; 
(b) whether the work depicts or describes, in a patently offensive way, 
sexual conduct specifically defined by the applicable state law; and (c) 
whether the work, taken as a whole, lacks scrious literary, artistic, politi- 

cal, or scientific value. We do not adopt as a constitutional standard the 
“utter ly without redeeming social value” test of Memoirs v. Massachusetts, 
383 U.S., at 419; that concept has never commanded the adhcrence of 
more than three Justices at one time.’ See supra, at 21. If a state law that 
regulates obscene material is thus limited, as written or construed, the 
First Amendment values applicable to the States through the Fourtcenth 
Amendment are adequately protected by the ultimate power of appellate 
courts to conduct an independent review of constitutional claims when. 
necessary. Sce Koly v. Wisconsin, supra, at 232; Memoirs v. Massachu- 
setts, supra, at 459-460 (Harlan, J., dissenting); Jacobellis v. Ohio, 378 
U.S., at 204 (Harian, J., dissenting); New York Times Co. v. Sullivan, 
376 U.S. 254, 284-285 (1964); Roth v. United States, supra, at 497-498 
(Harlan, J., concurring and dissenting). 

We emphasize that it is not our function to propose regulatory schemes 
for the States. (hat must await their concrete legislative efforts. It is POSsS!- 
bic, however, to give a few plain cxamples of what a state statute could 
define for regulation under part (b) of the standard announced in this 
opinion, supra: 

(a) Patently offcnsive representations or descriptions of ultimate sexual 
acts, normal or perverted, actual or simulated. 

(b) Patently offensive representations or descriptions of masturbation, 
excretory functions, and lewd exhibition of the genitals. 

Sex and nudity may not be exploited without limit by films or pictures 
exhibited or sold in places of public accommodation any more than five 
sex and nudity can be exhibited or sold without limit in such public 
places.* At a minimum, prurient, patently offensive depiction or descrip- 


7“A quotation from Voltaire in the flyleaf of a book will not constitutionally 
redeem an otherwise obscene publication ... .” Kois v. Wisconsin, 403 U.S. 229. 
231 (1972). See Memoirs v. Massachusetts, 383 U.S. 413, 461 (1966) (Wins. Jf. 
dissenting). Wie also reject, as a constitutional standard, the ambiguous concept ©: 
“social importance.” See id., at 462 (Waite, J., dissenting). 

8 Although we are not presented here with the problem of regulating lewd put 
conduct itself, the States have greater power to regulate nonverbal, physical condi 
than to supzess depictions or descriptions of the same behavior. In United States ¥. 
O'Brien, 391 U.S. 367, 377 (1968), a case not dealing with obscenity, the Court 
held a State regulation ‘of conduct which itself embadied both speech and HORST? 
elements to be “sufficiently justified if... it furthers an important or suustant 
governmental interest; if the governmental interest is unrelated to the suppression ¢ O: 
free expression; and if the incidental restriction on alleged First Amendme Wee tesr 
doms is no greater than is essential to the furtherance of that interest.” See Califor 
nia v. LaRue, 409 U.S. 109, 117-118 (1972). 
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tion of sexual conduct must have serious literary, artistic, political, or sci- 
entific value to merit First Amendment protection. Sce Kais v. Wisconsin, 
supra, at 230-232; Roth v. United States, supra, at 487; Thornhill v. Ala- 
bama, 310 U.S. 88, 101-102 (1940). For example, medical books for the 
education of physicians and related personnel necessarily use graphic illus- 
trations and descriptions of human anatomy. In resolving the inevitably 
sensitive question of fact an] law, we must continue to rely on the jury 
system, accompanied by the safeguards that judges, rules of evidence, pre- 
sumption of innocence, and other protective features provide, as we do 
with rape, murder, and a host of other offenses against society and its 
individual members.® 

Mr. JusTicE BRENNAN, author of the opinions of the Court, or the plu- 
rality opinions, in Roth v. United States, supra; Jacobellis v. Ohio, supra; 
Ginzburg v. United States, 383 U.S. 463 (1966); Mishkin v. New York, 
383 U.S. 502 (1966); and Memoirs v. Massachusetts, supra, has aban- 
doned his former position and now maintains that no formulation of this 
Court, the Congress, or the States can adequately distinguish obscene 
material unprotected by the First Amendment from protected expression, 
Paris Adult Theatre I y. Slaton, post, p. 73 (BRENNAN, J., dissenting). 
Paradoxically, Mr. JUSTICE BRENNAN indicates that suppression of unpro- 
tected obscene material is permissible to avoid exposure to unconsenting 
adults, as in this case, and to juveniles, although he gives ao indication of 
how the division between protected and nonprotected materials may be 
drawn with greater precision for these purposes than for regulation of 
commercial exposure to consenting adults only. Nor -does he indicate 
where in the Constitution he finds the authority to distinguish between a 
willing “adult” one month past the state law age of majority and a willing 
“juvenile” one month younger. 

Under the holdings announced today, no one will be subject to prosecu- 
tion for the sale or exposure of obscene materials unless these materials 
depict or describe patently offensive “hard core” sexual conduct specifi- 
cally defined by the regulating state law, as written or construed. We are 
satisfied that these specific prerequisites will provide fair notice to a dealer 
in such materials that his public and commercial activities may bring pros- 
ecution. See Roth v. United States, supra, at 491-492. Cf. Ginsberg v. 
New York, 390 US., at 643.'° If the inability to define regulated materials 


° The mere fact juries may reach different conclusions as to the same material 
does not mean that constitutional rights are abridged. As this Court observed in 
Roth v. United States, 354 U.S., at 492 n. 30, “it is common experience that differ- 
ent juries may reach different results under any criminal statute. That is one of the 
consequences we accept under our jury system. Cf. Duniop v. United States, 165 
U.S. 486, 495-500.” 

10 As Mr. JusTicE BRENNAN stated for the Court in Roth v. United States, 
supra, at 491-492: 

“Many decisions have recognized that these terms of obscenity statutes are not 
precise. [Footnote omitted.] This Court, however, has consistenily held that lack of 
precision is not itself offensive to the requirements of due process. *. . . [TJhe Con- 
stitution does not require impossible standards’; all that is required is that the Jan- 
guage ‘conveys sufficiently definite warning as to the proscribed conduct when meas- 
ured by common understanding and practices. .. .” United Srates v. Petrillo. 332 
US. 1, 7-8. These words, applied according to the proper standard for judging 
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with ultimate, god-like precision altogether removes the power of the 
States or the Congress to regulate, then “hard core” pornography may be 
exposcd without limit to the juvenile, the passerby, and -the consenting 
adult alike, as, indeed, Mr. Justice DouGLas contends. As to Mr. Jus- 
TICE DOUGLAS’ position, see United States v. Thirty-seven Photographs, 
402 U.S. 363, 379-380 (1971) (Black, J., joined by DouGras, J., dis- 
senting), Ginzburg v. United States, supra, at 476, 491-492 Black, J., 
and DoucLas, J., dissenting); Jacobellis v. Ohio, supra, at 196 (Black, J., 
joined by Dou as, J., concurring); Roth, supra, at 508-514 (DouGLas, 
J., dissenting). In this belief, however, Mr. Justice DouGLas now stands 
alone. 

Mr. JUsTICE BRENNAN also emphasizes “institutional stress” in justifi- 
cation of his change of view. Noting that. “[t]he number of obscenity cases 
on our docket gives ample testimony to the burden that has been placed 
upon this Court,” he quite rightly remarks that the examination of con- 
tested materials “is hardly a source of edification to the members of this 
Court.” Paris Adult Theatre I v. Slaton, post, at 92, 93. He also notes, 
and we agree, that “uncertainty of the standards creates a continuing 
source of tension between state and federal courts... .” “The problem is 
... that one cannot say with cerlainty that material is obscene until at 
least five members of this Court, applying inevitably obscure standards, 
have pronounced it so.” /d., at 92, 93. 

It is certainly true that the absence, since Roth, of a single majority 
view of this Court as to proper standards for testing obscenity has placed 
a strain on both state and federal courts. But today, for the first time since 
Roth was decided in 1957, a majority of this Court has agreed on con- 
crete guidelines to isolate “hard core” pornography from expression pro- 
tected by the First Amendment. Now we may abandon the casual practice 
of Redrup v. New York, 386 U.S. 767 (1967), and attempt to provide 
positive guidance to federal and state courts alike. 

This may not be an easy road, free from difficulty. But no amount of 
“fatigue” should lead us to adopt a convenient “institutional” rationale— 
an absolutist, “anything goes” view of the First Amendment—bcecause it 
will lighten our burdens."! Such an abncgation of judicial supervision in 
this field would be inconsistent with our duty to uphold the constitutional 
guarantees.” Jacobellis v. Ohio, supra, at 187-188 (opinion of BRENNAN, 
J.). Nor should we remedy “tension between state and federal courts” by 
arbitrarily depriving the States of a power reserved to them under the 


obscenity, already discussed, give adequate warning of the conduct proscribed and 
mark ‘. . . boundaries sufficiently distinct for judges and juries fairly to adiminister 
the law .... That there may be marginal cases in which it is difficult to deicrmine 
the side of the fine on which a particular fact situation falls is no sufficient reasor 
to hold the language too ambiguous to define a criminal offense. .. .” Id., at 7. See 
also United States v. Harriss, 347 U.S. 642, 624, n. 15; Boyce Motor Lines, Lic. Y. 
United States, 342 U.S. 337, 340; United Siates vy. Ragen, 314 U.S. 513, S23 
United States v. Wurzbach, 280 U.S. 396; Hygrade Provision Co. v. Sherman, 266 
U.S. 497: Fox v. Washington, 236 U.S. 273: Nash v. United States, 229 US. Siar 

11 We must note, in addition, that any assumption concerning the relative ourdens 
of the past and the probable burden under the standards now adopted is pure specu- 


lation. 


Appendix EF 341 


Constitution, a power which they have enjoyed and exercised continuously 
from before the adoption of the First Amendment to this day. See Rath v. 
United States, supra, at 482-485. “Our duty admits of no ‘substitute for 
facing up to the tough individual problems of constitutional judgment 
involved in every obscenity case. [Roth v. United States, supra, at 498},. 
see Manual Enterprises, Inc. v. Day, 370 U.S. 478, 488 (opinion. of' 
Harlan, J.) [footnote omitted].” Jacobellis v. Ohio, supra, at 188 (opinion 
of BRENNAN, J.). 


lif 


Under a National Constitution, fundamental First Amendment limita- 
tions on the powers of the States do not vary from community to commu- 
nity, but this does not mean that there are, or should or_can be, fixed, uni- 
form national standards of precisely what appeals to the “prurient 
interest” or is “patently offensive.” These are essentially questions of fact, 
and our Nation is simply too big and too diverse for this Court to reason- 
ably expect that such standards could be articulated for all 50 States in a 
single formulation, even assuming the prerequisite consensus exists. When 
tricrs of Fact are asked to decide whether “the average person, applying 
contemporary community standards” would consider certain materials 
“prutient,” it would be unrealistic to require that the answer be based on 
some abstract formulation. The adversary system, with lay jurors as the 
usual ultimate factfinders in criminal prosecutions, has historically permit- 
ted tricrs of fact to draw on the standards of their community, guided 
always by limiting instructions on the law. To require a State to structure 
obscenity proceedings around evidence of a national “community stand- 
ard” would be an exercise in futility. 

As noted before, this case was tried on the theory that the California 
obscenity statute sought to incorporate the tripartite test of Meznoirs. This, 
a “national” standard of First Amendment protection enumerated by a 
plurality of this Court, was correctly regarded at the time of trial as limit- 
ing state prosecution under the controlling case law. The jury, however, 
was explicitly instructed that, in determining whether the “dominant theme 
of the material as a whole ... appeals to the prurient interest” and in 
determining whether the material “gocs substantially beyond customary 
limits of candor and affronts contemporary community standards of 
decency.” it was to apply “contemporary community standards of the 
State of California.” 

During the trial, both the prosecution and the defense assumed that the 
relevant “community standards” in making the factual determination of 
obscenity were those of the State of California, not some hypothetical 
standard of the entire United States of America. Defense counsel at triat 
never objected to the testimony of the State’s expert on community 
standards '* or to the instructions of the trial judge on “statewide” stand- 


12° The record simply does not support appellant’s contention, belatedly raised on 
appeal, that the State’s expert was unqualified to give evidence on California “com- 
munity standards.” The expert, a police officer with many years of specialization in 
ooscenity offenses, had conducted an extensive statewide survey and had given expert 
evidence on 26 occasions in the year prior to this trial. Allowing such expert testi- 
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he 


ards. On appeal to the Appellate Department, Superior Court of Califor- 
nia, County of Orange, appellant for the first time contended that applica- 
tion of state, rather than national, standards violated the First and 


Fourteenth Amendments. 

We conclude that neither the State’s alleged failure to offer evidence of 
“national standards,” nor the trial court’s charge that the jury consider 
state community standards, were constitutional errors. Nothing in the First 
Amendment requires that a jury must consider hypothetical and unascer- 
tainable “national standards” when attempting to determine whether cer- 
tain materials are obscene as a matter of fact, Mr. Chief Justice Warren 
pointedly commented in his dissent in Jacobellis v. Ohio, supra, at 200: 


“It is my belief that when the Court said in Roth that obscenity is 
to be defined by reference to ‘community standards,’ it meant coni- 
munity standards—not a national standard, as is sometimes argued. J 
believe that there is no provable ‘national standard’... . At all 
events, this Court has not been able to enunciate one, and it would 
be unreasonable to expect local courts to divine one.” 


It is neither realistic nor constitutionally sound to read the First Amend- 
ment as requiring that the people of Maine or Mississippi accept public 
depiction of conduct found tolerable in Las Vegas, or New York City. 
See Hoyt v. Minnesota, 399 U.S. 524-525 (1970) (BLACKMUN, J., dis- 
senting); Walker v. Ohio, 398 U.S. 434 (1970) (BurGER, C. J., dissent- 
ing); éd., at 434-435 (Harlan, J., dissenting); Cain v. Kentucky, 397 US. 
319 (1970) (BurGErR, C. J., dissenting); id., at 319-320 (Harlan, J., dis- 
senting); United States v. Groner, 479 F. 2d, at 581-583; O’Meara & 


mony was certainly not constitutional error. Cf. United States v. Augenblick, 393 
U.S. 348, 356 (1969). 

13In Jacobellis v. Ohio, 378 U.S. 184 (1964), two Justices argued that applica- 
tion of “local” community standards would run the risk of preventing dissemination 
of materials in some places because seliers would be unwilling to risk criminal con- 
viction by testing variations in standards from place to place. Id., at 193-195 (opin- 
ion of BRENNAN, J., joined by Goldberg, J.). The use of “national” standards, how- 
ever, necessarily implies that materials found tolerable in some places but net under 
the “national” criteria, will nevertheless be unavailable where they are acceptable. 
Thus, in terms of danger to free expression, the potential for suppression seems at 
least as great in the application of a single nationwide standard as in allowing disiri- 
bution in accordance with local tastes, a point which Mr. Justice Harlin often 
emphasized. See Roth v. United States, 354 U.S., at 506. : 

Appellant also argites that adherence to a “national standard” is necessary “i 
order to avoid unconscionable burdens on the free flow of interstate commerce.” As 
noted supra, at 18 n. 1, the application of domestic state police powers in this case 
did not intrude on any congressiona! powers under Art. f, § 8, cl. 3, for there Is no 
indication that appellant’s materials were ever distributed interstate. Appellant's argu: 
ment would appear without substance in any event. Obscene material may be valiciy 
regulated by a State in the exercise of its traditional local power to protect the RET 
eral welfare of its population despite some possible incidental effect on the flow 0: 
such materials across state lines. See, c.g., Head v. New Mexico Board, 374 Us. 
424 (1963); Huron Portland Cement Co. v. Detroit, 362 U.S. 440 960); Brags 
v. Alexandria, 341 U.S. 622 (1951); H. P. Hood & Sons v. Du Mone, 336 U.S. 523 
(1949); Southern Pacific Co. v. Arizona, 328 U.S. 761° (1945), Baldwin v. G. 4. Fr. 
Seelig, Inc., 294 U.S. Si1 (1935); Sligh v. Kirkwood, 237 U.S. 52 (1915). 
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Shafter, Obscenity in The Supreme Court: A Note on Jacobellis v. Ohio, 
40 Notre Dame Law. 1, 6—7 (1964). See also Memoirs v. Massachusetts, 
383 U.S., at 458 (Harlan, J., dissenting); Jacobellis v. Ohio, supra, at 
203-204 (Harlan, J., dissenting); Roth v. United States, supra, at 
505-506 (Harlan, J., concurring and dissenting). People in different 
States vary in their tastes and attitudes, and this diversity is not to be 
strangled by the absolutism of imposed uniformity. As the Court made 
clear in Mishkin v. New York, 383 U.S., at SO8-509, the primary concern 
with requiring a jury to apply the standard of “‘the average person, apply- 
ing contemporary community standards” is to be certain that, so far as 
material is not aimed at a deviant group, it will be judged by its impact on 
an average person, rather than a particularly susceptible or sensitive per- 
son—or indeed a totally insensitive one. See Roth v. United States, supra, 
at 489. Cf. the now discredited test in Regina y. Hicklin, [1868] L. R. 3 
Q. B. 360. We hold that the requirement that the jury evaluate the mate- 
rials with reference to “contemporary standards of the State of California” 
serves this protective purpose and is constitutionally adequate.“ 


IV 


The dissenting Justices sound the alarm of repression. But, in our view, 
to equate the free and robust exchange of ideas and political debate with 
commercial exploitation of obscene material demeans the grand conception 
of the First Amendment and its high purposes in the historic struggle for 
freedom. It is a “misuse of the great guarantees of free speech and free 
press ....” Breard v. Alexandria, 341 U.S., at 645. The First Amend- 
ment protects works which, taken as a whole, have serious literary, artis- 
us, political; or scientific value, regardless of whether the government or a 
majority of the people approve of the ideas these works represent. “The 
protection given speech and press was fashioned to assure unfettered inter- 
change of ideas for the bringing about of political and social changes 
desired by the people.” Roth yv. United States, supra, at 484 (emphasis 
added). See Kois v. Wisconsin, 408 U.S., at 230-232; Thornhill v. Ala- 
bama, 310 U.S., at 101-102. But the public portrayal of hard-core sexual 


14 Appellant’s jurisdictional statement contends that he was subjected to “double 
jeopardy” because a Los Angeles County trial judge dismissed, before trial, a prior 
' prosecution based on the same brochures, but apparently alleging exposures at a dif- 
ferent time in a different setiing. Appellant argues that once material has been found 
not to be obscene in one proceeding, the State is “collaterally estopped” from ever 
alieging it to be obscene in a different proceeding. It is not clear from the record 
that appellant proper rly raised this issue, better regarded as a question of procedural - 
due process than a “double jeopardy” claim, in “the state courts below. Appellant 
failed to address any portion of his brief on the merits to this issue, and appellee 
contends that the question was waived under California Jaw because it was impro- 
perly pleaded at trial. Nor is it totally clear from the record before us what collat- 
eral effect the pretrial dismissal might have under state law. The dismissal was 
based, at least in part, on a failure of the prosecution to present affirmative evidence 
required by state law, evidence which was apparently presented in this case. Appel- 
lant’s contention, therefore, is best left to the California courts for further considera- 
tion.on remand. The issue is not, in any event, a proper subject for appeal. See 
Mishkin v. New York, 383 U.S. 502, 512-514 (1966). 
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conduct for its own sake, and for the ensuing commercial gain, is a differ- 
ent matter.'” 

There is no evidence, empirical or historical, that the stern 19th century 
American censorship of public distribution and display of maicrial relating 
to sex, see Roth v. United States, supra, at 482-485, in any way limited 
or affected expression of serious literary, artistic, political, or scientific 
ideas. On the contrary, it is beyond any question that the era following 
Thomas Jefferson to Theodore Roosevelt was an “extraordinarily vigorous 
period,” not just in economics and politics, but in belles lettres and in “the 
outlying fields of social and political philosophies.” '® We do not see the 
harsh hand of censorship of ideas—good or bad, sound or unsound—and 
“repression” of political liberty lurking in cvery state regulation of com- 
mercial exploitation of human interest in scx. 

Mr. JusTICcE BRENNAN finds “it is hard to see how state-ordered regi- 
mentation of our minds can ever be forestalled.” Paris Adult Theatre I y. 
Slaton, post, at 110 (BRENNAN, J., dissenting). These doleful anticipations 
assume that courts cannot distinguish commerce in ideas, protected by the 
First Amendment, from commercial exploitation of obscene material. 
Moreover, state regulation of hard-core pornography so as to make it una- 
vailable to nonadults, a regulation which Mr. Justice BRENNAN finds 
constitutionally permissible, has all the elements of “censorship” for 
adults; indeed even more rigid enforcement techniques may be called for 
with such dichotomy of regulation. See Interstate Circuit, Inc. v. Dallas, 
390 U.S., at 690.'* One can concede that the “sexual revolution” of recent 
years may have had useful byproducts in striking layers of prudery from a 
subject long irrationally kept from needed ventilation. But it does not 
follow that no regulation of patently offensive “hard core” materials is 
needed or permissible; civilized people do not allow unregulated access to 
heroin because it is a derivative of medicinal morphine. 

In sum, we (a) reaffirm the Roti holding that obscene material is not 


15 Jn the apt words of Mr. Chief Justice Warren, appellant in this case was 
“plainly engaged in the commercial exploitation of the morbid and shameful! craving 
for materials with prurtent effect. I believe that the State and Federal Governments 
can constitutionally punish such conduct. That is all that these cases present to us, 
and that is all we need to decide.” Roth v. United States, supra, at 496 (concurring 
opinion). 

16See 2 V. Parrington, Main Currents in American Thought ix et seq. (1930). 
As to the Iutter part of the 19th century, Parrington observed “A new age had conve 
and other dreams—the age and the dreams of a middle-class sovereignty .... Prom 
the crude and vast romanticisms of that vigorous sovereignty emerged eventually a 
spirit of realistic criticism, seeking to evaluate the worth of this new America, and 
discover if possibie other philosophies to take the place of those which had gone 
down in the fierce battles of the Civil War.” /d., at 474. Cf. 2 S. Morison, H. Com- 
mager & W. Leuchtenburg. The Growth of the American Republic 197-233 (6ih ed. 
1969); Paths of American Thought 123-166, 203--290 (A. Schlesinger & M. White 
ed. 1963) (articles of Fleming, Lerner, Morton & Lucia White, E. Rostow, Samuc:- 
son, Kazin, Hofstadter); and H. Wish, Society and Thought in Modern America 
337-386 (1952). ; roe i a ; ; 

17 “[W]e have indicated . . . that because of its strong and abiding interest in 
youth, a State may regulate the dissemination to juveniles of, and their access to, 
material objectionable as to them, but which a States clearly could not regulate as to 
adults. Ginshere v. New York, .. . [390 U.S. 629 (1968)].° Interstate Circuits, fic. 
v. Dallas, 390 U.S. 676, 690 (1968) (footnote omitted). 
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protected by the First Amendment; (b) hold that such material can be 
revulated by the States, subject to the specific safeguards enunciated 
above, without a showing that the material is “uéterly without redeeming 
social value”; and (c) hold that obscenity is to be determined by applying — 
“contemporary community standards,” see Kors v. Wisconsin, supra, at 
230, and Roth v. United States, supra, at 489, not “national standards.” 
The judgment of the Appellate Department of the Superior Court, Orange 
County, California, is vacated and the case remanded to that court for fur- 
ther proceedings not inconsistent with the First Amendment standards 
established by this opinion. See United States v. 12 200-ft. Reels of Film, 
post, at-130:n..7. 
Vacated and remanded. 


[Opinions of Douglas, J., Brennan, J., Stewart, J., and Marshall, J., are 
omitted. ] 


Paris Adult Theatre Iv. Slaton 
413 U.S. 49 (1973) 


Mr. CHler Justice BurGsr delivered the opinion of the Court. 


Petitioners are two Atlanta, Georgia, movie theaters and their owners 
and managers, operating in the style of “adult” theaters. On December 28, 
1970, respondents, the local state district attorney and the solicitor for the 
loca} state trial court, filed civil complaints in that court alleging that peti- 
tioners were exhibiting to the public for paid admission two allegedly 
obscene films, contrary to Georgia Code Ann. § 26-2101.' The two films 


i This is a civil proceeding. Georgia Code Ann. § 26-2101 defines a criminal 
offease, but the exhibition of materials found to be “obscene” as defined by that 
Statute may be enjoined in a civil proceeding under Georgia case law. 1024 Peach- 
tree Corp. v. Slaton, 228 Ga. 102, 184 S.E. 2d 144 (1971); Walter v. Slaton, 227 
Ga. 676, i182 S.E. 2d 464 (1971); Evans Theatre Corp. v. Slaton, 227 Ga. 377, 180 
S.E. 2d 712 (1971). See infra, at 54. Georgian Code Ann. § 26-2101 reads in rele- 
Vani part: 

“Distributing obscene materials. 

“(a) A person commits the offense of distributing obscene materials when he 
sells, lends, rents, leases, gives, advertises, publishes, exhibits or otherwise dissemi- 
Mates tO any person any obscene material of any description. knowing the obscene 
Nature thereof, or who offers to do so, or who possesses such material with the 
INi2i7/SO tONdOw ener: 

“(b) Material is obscene if considered as a whole, applying community standards, 
ifs predominant appeal is to prurient interest, that is, a shameful or morbid interest 
in nudity, sex or excretion, and utterly without redeeming social value and if, in 
addition, it goes substantially beyond customary Iimits of candor in describing or 
representing such matters. . 


“(d) A person convicted cf distributing obscene material shall for the first offense 
be punished as for a misdemeanor, and for any subsequent offense shall be punished 


Title 18, United States Code, section 1461, provides: 


Every obscene, lewd, lascivious, indecent, filthy or vile arti- 
cle, matter, thing, device, or substance; and 
® 
Every article or thing designed, adapted, or intended for produc- 
ing abortion, or for any indecent or immoral use; and 


Every article, instrument, substance, drug, medicine, or thing 
which is advertised or described in a manner calculated to lead 
another to use or apply it for producing abortion, or for any 
indecent or immoral purpose; and 


Every written or printed card, letter, circular, book, pamphlet, 
advertisement, or notice of any kind giving information, directly 
or indirectly, where, or how, or from whom, or by what means any 
of such mentioned matters, articles, or things may be obtained or 
made, or where or by whom any act or operation of any kind for the 
procuring or producing of abortion will be done or performed, or 
how or by what means abortion may be produced, whether sealed or 
unsealed; and 


Every paper, writing, advertisement, or representation that 
any article, instrument, substance, drug, medicine, or thing mav, 
or can, be used or applied for producing abortion, or for any 
indecent or immoral purpose; and 


Every description calculated to induce or incite a person to 
so use or apply any such article, instrument, substance, drug, 
medicine, or thing 


Is declared to be nonmailable matter and shall not be conveyed 
in the mails or delivered from any post office or by any letter 
carrier. | 


Whoever knowingly uses the mails for the mailing, carriage in 
the mails, or delivery of anything declared by this section or 
section 300l(e) of title 39 to be nonmailable, or knowingly causes 
to be delivered by mail according to the direction thereon, or at 
the place at which it is directed to be delivered by the person 
to whom it is addressed, or knowingly takes any such thing from 
the mails for the purpose of circulating or disposing thereof, or 
of aiding in the circulation or disposition thereof, shall be 
fined not more than $5,000 or imprisoned not more than five years, 
or both, for the first such offense, and shall be fined not more 
than $10,000 or imprisoned not more than ten years, or both, for 
each such offense thereafter. 


The term "indecent", as used in this section includes matter of a 
character tending to incite arson, murder, or assassination. 


Title 18, United States Code, section 1462, provides: 


Whoever brings into the United States, or any place subject to 
the jurisdiction thereof, or knowingly uses any express company 
or other common carrier, for carriage in interstate or foreign 
commerce- 


(a) any obscene, lewd, lascivious, or filthy book, pamphlet, 
picture, motionpicture film, paper, letter writing, print, or 
other matter of indecent character; or 


(b) any obscene, lewd, lascivious, or filthy phonograph record- 
ing, electrical traascription, or other article or thing capable 
of producing sound; or : 


(c) any drug, medicine, article, or thing designed, adapted, 
or intended for producing abortion, or for any indecent or immoral 
use; or amy written or printed card, letter, circular, book, 
pamphlet, advertisement, or notice of any kind giving information, 
directly or indirectly, where, how, or of whom, or by what means 
any of such mentioned articles, matters, or things may be obtained 
or made; or 


Whoever knowingly takes from such express company or other 
common carrier any matter or thing the carriage of which is herein 
made unlawful 


Shall be fined not more than $5,000 or imprisoned not more than 
five years, or both, for the first such offense and shall be fined 
not more than $10,000 or imprisoned not more than ten years, or 
both, for each such offense thereafter. 


Title 18, United States Code, section 1463, provides: 


All matter otherwise mailable by Law, upon the envelope or 
outside cover or wrapper of which, and all postal cards upon which, 
any delineations, epithets, terms, or language of an indecent, 
lewd, lascivious, or obscene character are written or printed or 
erherwive impressed or apparent, are nonmailable matter, and shall 
not be conveyed in the mails nor delivered from any post office 
nor by any letter carrier, and shall be withdrawn from the mails 
under such regulations as the Postal Service shall prescribe. 


Whoever knowingly deposits for mailing or delivery, anything 
declared by this section to be nonmailable matter, or knowingly 
takes the same from the mails for the purpose of circulating or 
disposing of or aiding in the circulation or disposition of the 
same, shall be fined not more than $5,000 or imprisoned not more 
than five years, or both. 


Title 18, United States Code, Section 1464, provides: 


Whoever utters any obscene, indecent, or profane language by 
means of radio communication shall be fined not more the $10,000 
or imprisoned not more than two years, or both. 


Title 18, United States Code, section 1465, provides: 


Whoever knowingly transports in interstate or foreign commerce 
for the purpose of sale or distribution any obscene, lewd, lascivi- 
ous, or filthy book, pamphlet, picture, film, paper, letter, writ- 
ing, print, silhouette, drawing, figure, image, cast, phonograph 
recording, electrical transcription or other article capable of 
producing sound or any other matter of indecent or immoral charac- 
ter, shall be fined not more than $5,000 or imprisoned not more 
than five years, or both. 


The transportation as aforesaid of two or more copies of any 
publication or two or more of any article of tne character described 
above, or a combined total of five such publications and articles, 
shall create a presumption that such publications or articles are 
intended for sale or distribution, but such presumption shall be 


rebuttable. 


When any person is convicted of a violation of this Act, the 
court in its judgment of conviction may, in addition to the penalty 
prescribed, order the confiscation and disposal of such items 
described herein which were found in the possession or under the 
immediate control of such person at the time of his arrest. 


Title 19, United States Code, section 1305, provides: 

(a) All persons are prohibited from importing into the United 
States from any foreign country any book, pamphlet, paper, writing, 
advertisement, circular, print, picture, or drawing containing 
any matter advocating or urging treason or insurrection against 
the United States, or forcible resistance to any law of the United 
States, or containing any threat to take the life of or inflict 
bodily harm upon any person in the United States, or any obscene 
book, pamphlet, paper, writing, advertisement, circular, print, 
picture, drawing, or other representation, figure, or image on or 
of paper or other material, or any cast, instrument, or other 
article which is obscene or immoral, or any drug or medicine or 
any article whatever for causing unlawful abortion, or any lottery 
ticnet, or any printed paper that may be used as a lottery ticket, 
Ox any advertisement of any lottery. No such articles whether 
imported separately or contained in packages with other goods 
entitled to entry, shall be admitted to entry; and all such articles 
and, unless it appears to the satisfaction of the appropriate 
customs officer that the obscene or other prohibited articles 
contained in the package were inclosed therein without the knowledge 
or consent of the importer, owner, agent, or consignee, the entire 
contents of the package in which such articles are contained, 
shall be subject to seizure and forfeiture as hereinafter provided: 
Provided, that the drugs hereinbefore mentioned, when imported 
in bulk and not put up for any of the purposes hereinbefore 
specified, are excepted from the operation of this subdivision: 
Provided further, that the Secretary of the Treasury may, in his 
discretion, admit the so-called classics or books of recognized 
and established literary or scientific merit, but may, in his 
discretion, admit such classics or books only when imported for 
noncommercial purposes. 

Upon the appearance of any such book or matter at any customs 
office, the same shall be seized and held by the appropriate 
customs officer to await the judgment of the district court as 
hereinafter provided; and no protest shall be taken to the United 
States Customs Court from the decision of such customs officer. 
Upon the seizure of such book or matter such customs officer 
shall transmit information thereof to the district attorney of 
the district in which is situated the office at which such seizure 
has taken place, who shall institute proceedings in the district 
court for the forfeiture, confiscation, and destruction of the 
book or matter seized. Upon the adjudication that such book or 
matter thus seized is of the character the entry of which is by 
this section prohibited, it shall be ordered destroyed and shall 
be destroyed. Upon adjudication that such book or matter thus 
seized is not of the character the entry of which is by this 
section prohibited, it shall not be excluded from entry under the 
provisions of this section. 

In any such proceeding any party in interest may upon demand 
have the facts at issue determined by a jury and any party may 
have an appeal or the right of review as in the case of ordinary 
actions or suits. 


Title 18, United States Code, Section 2251, provides: 


(a) Any person who employs, uses, persuades, induces, entices, 
or coerces any minor to engage in, or who has a minor assist any 
other person to engage in, any sexually explicit conduct for the 
purpose of producing any visual or print medium depicting such 
conduct, shall be punished as provided under subsection (c), if 
such person knows or has reason to know that such visual or print 
medium will be transported in interstate or foreign commerce or 
mailed, or if such visual or print medium has actually been trans- 
ported in interstate or foreign commerce or mailed. 


(b) Any parent, legal guardian, or person having custody or 
control of a minor who knowingly permits such minor to engage in, 
or to assist any other person to engage in, sexually explicit 
conduct for the purpose of producing any visual or print medium 
depicting such conduct shall be punished as provided under subsec- 
tion (c) of this section, if such parent, legal guardian, or 
person knows or has reason to know that such visual or print 
medium will be transported in interstate or foreign commerce or 
mailed or if such visual or print medium has actually been trans- 
ported in interstate or foreign commerce or mailed. 


(c) Any person who violates this section shall be fined not 
more than $10,000, or imprisoned not more than 10 years, or both, 
but, if such person has a prior conviction under this section, 
such person shall be fined not more than $15,000, or imprisoned 
not less than two years nor more than 15 years, or both. 


Title 18, United States Code, Section 2252, provides: 


(a) Any person who — 

(1) knowingly transports or ships in interstate or foreign commerce 
or mails, for the purpose of sale or distribution for sale, any obscene 
visual or print medium, if -- 

(A) the producing of such visual or print medium involves the 
use of a minor engaging in sexually explicit conduct; and 
(B) such visual or print medium depicts such conduct; or 


(2) knowingly receives for the purpose of sale, or distribution 
for sale, or knowingly sells or distributes for sale, any obscene visual 
or print medium that has been transported or shipped in interstate or 
foreign commerce or mailed, if-- 

(A) the producing of such visual or print medium involves the 
use of a minor engaging in sexually explicit conduct; and 

(B) such visual or print medium depicts such conduct; shall 
be punished as provided in subsection (b) of this section. 


(b) Any person who violates this section shall be fined not more than 
$10,000, or imprisoned not more than 10 years, or both, but, if such 
person has a prior conviction under this section, such person shall be 
fined not more than $15,000, or imprisoned not less than two years nor 
more than 15 years, or both. 


Title 18, United States Code, Section 2253, provides: 


For the purposes of this chapter, the term -- 
(1) "minor" means any person under the age of sixteen years; 
(2) “sexually explict conduct" means actual or simulated -- 


(A) sexual intercourse, including genital-genital, oral-geni- 
tal, anal-genital, or oral-anal, whether between persons of the 


same or opposite sex; 

(B) bestiality; 

(C) masturbation; 

(D) sado-masochistic abuse (for the purpose of: sexual stimu- 
lation); or 


(E) lewd exhibition of the genitals or pubic area of any 
person; 


(3) “producing” means producing, directing manufacturing, issuing, 
publishing, or advertising, for pecuniary profit; and 


(4) "visual or print medium" means any film, photograph, negative, 
slide, book, magazine, or other visual or print medium. 


98 STAT. 204 


May 21, 1984 
(H.R. 3635] 


Child Protection 
Act of 1984. 

18 USC 2251 
note 

18 USC 2251 
note. 

Child 
pornography. 


Penalties. 


Penalties. 
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Public Law 98-292 
98th Congress 


An Act 


To amend chapter 110 (relating to sexual exploitation of children) of title 18 of the 


United States Code, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act may 
be cited as the ‘Child Protection Act of 1984”. 

Sec. 2. The Congress finds that— 


(1) child pornography has developed into a highly organized, 
par ag get ae industry which operates on a nationwide 
scale; 

(2) thousands of children including large numbers of runaway 
and homeless youth are exploited in the production and distri- 
bution of pornographic materials; and 

(3) the use of children as subjects of pornographic materials is 
harmful to the physiological, emotional, and mental health of 
the individual child and to society. 


Sec. 3. Section 2251 of title 18 of the United States Code is 
amended— 


(1) by striking out “visual or print medium” each place it 
appears and inserting “visual depiction” in lieu thereof; 

(2) by striking out “depicting” each place it appears and 
inserting “‘of’ in lieu thereof; 

(3) by striking out “person” each place it appears in subsec- 
tion (c) and inserting “‘individual]”’ in lieu thereof; 

(4) by striking out “$10,000” and inserting “$100,000” in lieu 
thereof; 

(5) by striking out “$15,000” and inserting ‘‘$200,000” in lieu 
thereof; and 

(6) by adding at the end of subsection (c) the following: “Any 
organization which violates this section shall be fined not more 
than $250,000.” 


Sec. 4. Section 2252 of title 18 of the United States Code is 
amended— 


(1) by striking out “, for the purpose of sale or distribution for 
sale’; 
(2) by striking out “for the purpose of sale or distribution for 
sale” the second place it appears; 

(3) by striking out ‘‘obscene” each place it appears; 

(4) by striking out ‘visual or print medium” each place it 
appears and inserting “visual depiction” in lieu thereof; _ 

(5) by striking out “depicts” each place it appears and insert- 
ing ‘‘is of’ in lieu thereof; ewe 7 

(6) by striking out “or knowingly sells or distributes for sale 
and inserting in lieu thereof “‘or distributes’; 

(7) by inserting after ‘‘mailed” the following: “or knowingly 
reproduces any visual depiction for distribution in interstate or 
foreign commerce or through the mails”; 
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(8) by striking out “person” each place it appears in subsec- 
tion (b) and inserting “individual” in lieu thereof; 

(9) by striking out ‘‘$10,000” and inserting “$100,000” in lieu 
thereof; 

(10) by striking out “$15,000” and inserting “$200,000” in lieu 
thereof; and 

(11) by adding at the end of subsection (b) the following: ‘Any 
organization which violates this section shall be fined not more 
than $250,000.”’. 

Sec. 5. (a) Section 2253 of title 18 of the United States Code is 
amended— 

(1) in paragraph (1), by striking out “sixteen” and inserting 
“eighteen” in lieu thereof; 

(2) by striking out ‘‘sado-masochistic” and inserting “sadistic 
or masochistic’ in lieu thereof; 

(3) by striking out “(for the purpose of sexual] stimulation)”; 


and 
(4) by striking out “lewd” and inserting “lascivious” in lieu 
thereof; 
(5) by striking out “, for pecuniary profit”; and 
(6) by amending paragraph (4) to read as follows: 
“(4) ‘organization’ means a person other than an individual.”. 
(b) Section 2253 of title 18 of the United States Code, as amended 
by subsection (a) is redesignated as section 2255. 
Sec. 6. Chapter 110 of title 18 of the United States Code is 
amended by inserting after section 2252 the following: 


“§ 2253. Criminal forfeiture 


“(a) A person who is convicted of an offense under section 2251 or 
2252 of this title shall forfeit to the United States such person’s 
interest in— 

“(1) any property constituting or derived from gross profits or 
other proceeds obtained from such offense; and 
ee any property used, or intended to be used, to commit such 
offense. 

“(b) In any action under this section, the court may enter such 
restraining orders or take other appropriate action (including 
acceptance of performance bonds) in connection with any interest 
that is subject to forfeiture. 

“(c) The court shall order forfeiture of property referred to in 
subsection (a) if the trier of fact determines, beyond a reasonable 
doubt, that such property is subject to forfeiture. 

“(dX1) Except as provided in paragraph (3) of this subsection, the 
customs laws relating to disposition of seized or forfeited property 
shall apply to property under this section, if such laws are not 
inconsistent with this section. 

“(2) In any disposition of property under this section, a convicted 
person shall not be permitted to acquire property forfeited by such 


person. 

“(3) The duties of the Secretary of the Treasury with respect to 
dispositions of property shall be performed under paragraph (1) of 
this subsection by the Attorney General, unless such duties arise 
from forfeitures effected under the customs laws. 


“§ 2254. Civil forfeiture 


“(a) The following property shall be subject to forfeiture by the 
United States: 


98 STAT. 205 


18 USC 22355. 


18 USC 2253. 


Property 
forfeiture. 
Ante, p. 204. 


18 USC 2254. 


Property 
forfeiture. 


98 STAT. 206 


Customs law. 


Law 
enforcement, 


report. 
28 USC 522 note. 


18 USC 2251 et 
seq. 


31-139 O 84 
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“(1) Any material or equipment used, or intended for use, in 
producing, reproducing, transporting, shipping, or receiving any 
visual depiction in violation of this chapter. 

(2) Any visual depiction produced, transported, shipped, or 
received in violation of this chapter, or any material containing 
such depiction. 

‘“(38) Any property constituting or derived from gross profits or 
other proceeds obtained from a violation of this chapter, except 
that no property shall be forfeited under this paragraph, to the 
extent of the interest of an owner, by reason of any act or 
omission established by that owner to have been committed or 
omitted without the knowledge or consent of that owner. 

“(b) All provisions of the customs law relating to the seizure, 
summary and judicial forfeiture, and condemnation of property for 
violation of the customs laws, the disposition of such property or the 
proceeds from the sale thereof, the remission or mitigation of such 
forfeitures, and the compromise of claims, shall apply to seizures 
and forfeitures incurred, or alleged to have been incurred, under 
this section, insofar as applicable and not inconsistent with the 
provisions of this section, except that such duties as are imposed 
upon the customs officer or any other person with respect to the 
seizure and forfeiture of property under the customs laws shall be 
performed with respect to seizures and forfeitures of property under 
this section by such officers, agents, or other persons as may be 
authorized or designated for that purpose by the Attorney General, 
except to the extent that such duties arise from seizures and forfeit- 
ures effected by any customs officer.”’. 

Sec. 7. The table of sections at the beginning of chapter 110 of title 
18 of the United States Code is amended— 

(1) by inserting after the item relating to section 2252 the 
following new items: 


“2253. Criminal forfeiture. 
“2254. Civil forfeiture.”; 


and 
(2) by redesignating the item relating to section 2253 as 2255. 

Sec. 8. Section 2516(1Xc) of title 18 of the United States Code is 
amended by inserting “‘sections 2251 and 2252 (sexual exploitation of 
children),” after “‘section 664 (embezzlement from pension and wel- 
fare funds),’”’. 

Sec. 9. Beginning one hundred and twenty days after the date of 
enactment of this Act, and every year thereafter, the Attorney 
General shall report to the Congress on prosecutions, convictions, 
and forfeitures under chapter 110 of title 18 of the United States 

e. 


Approved May 21, 1984. 
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CHAPTER 110--SEXUAL EXPLOITATION OF CHILDREN 


Section 

2251 Sexual exploitation of children 

2252 Certain activities relating to material involving the 
sexual exploitation of minors 

2253 Criminal forfeiture 

2254 Civil forfeiture 

2255 Definitions for chapter 


§2251 Sexual exploitation of children 


(a) Any person who employs, uses, persuades, induces, 
entices, or coerces any minor to engage in, or who has a minor 
assist any other person to engage in, any sexually explicit 
conduct for the purpose of producing any visual depiction of such 
conduct, shall be punished as provided under subsection (c), if 
such person knows or has reason to know that such visual 
depiction will be transported in interstate or foreign commerce 
or mailed, or if such visual depiction has actually been 
transported in interstate or foreign commerce or mailed. 


(b) Any parent, legal guardian, or person having custody or 
control of a minor who knowingly permits such minor to engage in, 
or to assist any other person to engage in, sexually explicit 
conduct for the purpose of producing any visual depiction of such 
conduct shall be punished as provided under subsection (c) of 
this section, if such parent, legal guardian, or person knows or 
has reason to know that such visual depiction will be transported 
in interstate or foreign commerce or mailed or if such visual 
depiction has actually been transported in interstate or foreign 
commerce or mailed. 


(c) Any individual who violates this section shall be fined 
not more than $100,000, or imprisoned not more than 10 years, or 
both, but, if such individual has a prior conviction under this 
section, such individual shall be fined not more than $200,000, 
or imprisoned not less than two years nor more than 15 years, or 
both. Any organization which violates this section shall be 
fined not more than $250,000. 


§2252 Certain activities related to material involving the 
sexual exploitation of minors 


(a) Any person who-- 


(1) knowingly transports or ships in interstate or 
foreign commerce or mails any visual depiction, 
if-- 

(A) the producing of such visual depiction involves 
the use of a minor engaged in sexually explicit 
conduct; and 

(B) such visual depiction is of such conduct; or 


(2) knowingly receives, or distributes, any visual 
depiction that has been transported or shipped in 
interstate or foreign commerce or mailed, or 
knowingly reproduces any visual depiction for 
distribution in interstate or foreign commerce or 
through the mails if-- 

(A) the producing of such visual depiction involves 
the use of a minor engaging in sexually explicit 
conduct; and 

(B) such visual depiction is of such conduct; 


shall be punished as provided in subsection (b) of this section. 


(b) Any individual who violates this section shall be fined 


not more than $100,000, or imprisoned not more than 10 years, or 


both, 


but, if such individual has a prior conviction under this 


section, such individual shall be fined not more than $200,000, 
or imprisoned not less than two years nor more than 15 years, or 


both. 


Any organization which violates this section shall be 


fined not more than $250,000. 


§2253 
§2254 


§2255 


See enrolled bill 
See enrolled bill 
Definitions for chapter 
For the purpose of this chapter, the term-- 

(1) "minor" means any person under the age of eighteen years; 
(2) "sexually explicit conduct" means actual or simulated-- 
(A) sexual intercourse, including genital-genital, 
oral-genital, anal-genital, or oral-anal, whether between 

persons of the same or opposite sex; 
(B) bestiality; 
(C) masturbation; 
(D) sadistic or masochistic abuse; or 


(E) lascivious exhibition of the genitals or pubic 
areas of any person; 


(3) "producing" means producing, directing, manufacturing, 
issuing, publishing, or advertising, and 


(4) “organization” means a person other than an individual. 


98TH CONGRESS 
sms -§_ 2769 


To amend section 1464 of title 18, United States Code, relating to broadcasting 
obscene language and for other purposes. 


IN THE SENATE OF THE UNITED STATES 


JUNE 15 (legislative day, JUNE 11), 1984 


Mr. HELMS introduced the following bill; which was read twice and referred to 
the Committee on the Judiciary 


A BILL 


To amend section 1464 of title 18, United States Code, relating 
to broadcasting obscene language and for other purposes. 


1 Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That this Act may be cited as the “Cable-Porn and Dial- 
Porn Control Act’. 


Sec. 2. (a) Section 1464 of title 18, United States 
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Code, is amended to read as follows: 
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“§ 1464. Broadcasting, telecasting, or cablecasting of obscene, inde- 
cent, or profane language; distributing obscene or in- 
decent material by means of radio, television, or cable 
television. 

“(a) Whoever knowingly utters any obscene language, 
or distributes any obscene material, by means of radio, televi- 
sion, or cable television communication shall be fined not 
more than $20,000, or imprisoned not more than two years, 
or both. 

“(b) Whoever knowingly utters any indecent or profane 
language, or distributes any indecent or profane material, by 
means of radio, television, or cable television communication 
shall be fined not more than $10,000, or imprisoned not more 
than two years, or both. 

““(c) As used in this section, the term— 

“(1) ‘obscene language’ or ‘obscene material’ 

means any language or material respectively which— 

“(A) the average person, applying contempo- 

rary community standards for radio or television, 

would find, taken as a whole, appeals to the pru- 
rient interest; 

‘“(B) depicts or describes, in a patently offen- 
sive way (i) an ultimate sexual act, normal or per- 
verted, actual or simulated, (ii) masturbation, (i) 
an excretory function, (iv) a lewd exhibition of a 


human genital organ, or (v) flagellation, torture, 
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or other violence, indicating a sado-masochistic 
sexual relationship; and 

‘“(C) taken as a whole, lacks serious literary, 
artistic, political, or scientific value; 

(2) ‘indecent language’ or ‘indecent material’ 
means a depiction or description of (A) a human sexual 
or excretory organ or function, (B) nudity, (C) an ulti- 
mate sexual act, normal or perverted, actual or simu- 
lated, (D) masturbation, (E) flagellation, torture, or 
other violence, indicating a sado-masochistic sexual re- 
lationship, which under contemporary community 
standards for radio or television is presented in a pa- 
tently offensive way; and 

““(8) ‘distribute’ means to send, transmit, retrans- 
mit, telecast, broadcast, or cablecast, including by wire 
or satellite, or produce or provide such language or 
material for distribution. 


“(d) Nothing in this section is intended to interfere with 


or preempt the power and right of the several States, includ- 
ing political subdivisions thereof, over franchises or to regu- 
late in this area as to obscenity, indecency, or profanity, 
within their respective jurisdictions, in a manner which 1s not 


inconsistent with this section.’’. 


(b) The analysis of chapter 71 of title 18, United States 


25 Code, is amended by deleting ‘‘1464. Broadcasting obscene 
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language.”’ and inserting in lieu thereof ‘1464. Broadcasting, 
telecasting, or cablecasting of obscene, indecent, or profane 
language; distributing obscene or indecent material by means 
of radio, television, or cable television.”’. 

Sec. 3. (a) Subsection (b) of section 223 of the Commu- 
nications Act of 1934 (47 U.S.C. 223) is amended to read as 
follows: 

““(b)(1) Whoever— 

“(A) in the District of Columbia or in interstate or 
foreign communication, by means of telephone, makes 
(directly or by recording device) any comment, request, 
suggestion, or proposal which is obscene, lewd, lascivi- 
ous, filthy, or mdecent, regardless of whéther the 
maker of such comments placed the call, or 

“(B) knowingly permits any telephone facility 
under such person’s control to be used for any purpose 
prohibited by subparagraph (A), 

shall be fined not more than $50,000 or imprisoned not more 
than six months, or both. 

“(2)(A) In addition to the criminal penalties under para- 
graph (1), whoever, in the District of Columbia or in inter- 
state or foreign communication, violates paragraph (1)(A) or 
(1)(B) for commercial purposes shall be subject to a civil fine 


of not more than $50,000 for each violation. For purposes of 
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this paragraph, each day of violation shall constitute a sepa- 
rate violation. 

‘“(B) A fine under this paragraph may be assessed 
either— 

““() by a court, pursuant to a civil action by the 
Commission or any attorney employed by the Commis- 
sion who is designated by the Commission for such 
purpose, or 

““(ii) by the Commission, after appropriate admin- 
istrative proceedings. 

“(8)(A) Either the Attorney General, or the Commission 
or any attorney employed by the Commission who is desig- 
nated by the Commission for such purpose, may bring suit in 
a district court of the United States to enjoin any act or 
practice which allegedly violates paragraph (1)(A) or (1)(B). 

“(B) Upon a proper showing that, weighing the equities 
and considering the likelihood of ultimate success, a prelimi- 
nary injunction would be in the public interest, and after 
notice to the defendant, such preliminary injunction may be 
granted. If a full trial on the merits is not scheduled within 
such period, not exceeding 20 days, as may be specified by 
the court after issuance of the preliminary injunction, the in- 


junction shall be dissolved by the court.’’. 
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1 (b) Subparagraph (A) of paragraph (1) of subsection (a) 
2 of section 223 of the Communications Act of 1934 is re- 
3 pealed. 

4 (c) Subsection (c) of section 8 of the Federal Communi- 
5 cations Commission Authorization Act of 1983 is repealed. 
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State 


Alabama 


Alaska 

“Arizona 
| 
| 


Arkansas 


\California 


Colorado 


Connecticut 
| 


Delaware 


‘District of 
Columbia 


Florida 


Georgia 


Hawail 


Idaho 


Illinois 


Indiana 


STATUS OF GENERAL OBSCENITY LAWS 


Follows Miller 


3-Pronged Test 


Yes 


No 


Yes 


Yes 


ies 


yes 


Statute or 
Decision 


§ 13-3501 
§ 13-3502 
§ 41-3502 
§ 41-3505 
§ 41-3565 


eo 
e3ii2 
§ 311.6 


§ 18-7-101 
§ 18-7-102 


§ 53a-193 
§ 53a-194 
11s 1364 
11§ 1361 


§ 22-2001] and 
Lakin v. United States, 
363 A720 990 (1976). 


§ 847.07 and § 847.011 


16-12-80 


Standards 


State or Local 


Statewide 


Statewide 


Statewide 


Local, imposed by 
Davison v, State, 
DeYs) SO), Axel Oye) (SEN 


Statewide *, imposed 
by Sluton v, Parts 
Adult Theatre I, 

201 S.B.2d 456 
(1973). Cr. Jenkins 
v. Georgia, 418 US. 
153 (1974). 


Statewide 


Statewide, imposed 
by People v. Ridens 
BO Ned Sah ies 


(LOT), 


‘Remarks 


Performances are prohibited only if 
monetary consideration. 


No statute. 


But hive performances are not prohibited 
by statute. 


’*But statute on obscene-matertal and live 


performances requires appeal to prurient 
interest of average person. Separate statute 
on films, $ 41-3579. 


Ist prong considers predominant appeal. 
2nd prong reads: taken as a whole goes 
substantially beyond customary limits of 
candor in description or representation of 
such matters. 3rd prong reads: taken asa 
whole is utterly without redeeming social 
Importance. 


Ist prong considers predominant appeal. 
2nd prong uses customary limits of candor. 


But Ist prong considers predominant appeal, 
But see Showcase Cinemas, Ine. v. Siate, 
STA SJE .2d 878: (Gaol Apo. PesO7. 


Definition of “pornographic” follows all 
three prongs, 3rd prong uses the word 
SMGhie in placesOt wvalt ee we \lonetany: 
consideration required. 


Rides court retained requirement that 
material be wtrerly without redlectiiine 
SOOIY Male Cy UNE ee Tee etree es 
S48 (1977), 

Bui lst proagye considers appeal of “dome- 
Ani theme of the Marien or penmuRreees 
Pooreriar hoes: tent cae INS or ota eee en ia 


ee teria all Gr tas te ae rh ee 


State 


Iowa 


Kansas 


Kentucky 


Louisiana 


Maryland 


Massachusetts 


Michigan 


Minnesota 


Mississippl 


Missouri 


Montana 


Nenrasya 


Follows Miller 
3-Pronged Test 


Yes= 


Yes 


Yes 


Yes 


Yes 


Yes 


aes 


Yes 


_ Statute or State or Local 
Decision Standards 
§ 728.4 


§ 21-4301(1) and (2) 
§ 214301(5) 


§ 531.010 
§'53:1,020 


14§ 106 


27§ §417 and 418 
Definition: Derived from 
case law. 


EPI QES ES County-wide 
C.272-§ 


750.343a 

People v. Neumaver, 

275 N.W. 2d 230 (1979). 
State v. Welke, 216 

N.W. 2d 641 (1974) 


§ 617.241 

§ 573.010 Local, imposed 

$ 573.020 and by McNary y. 

§ 573.030 Carlton, 527 SW. 
2d 343 (1975). 

45-8-201 

§ 28-807 

§ 28-813 


{Continued in next issue | 


‘Remarks . 


*But statute only deals with sule or offers 
for-sale of material depicting sado-maso- 
chism, excretory functions, use of a child 
in sex act or bestiality and is the only sec- 
tion that applies to adults in lowa. *‘Aver- 
age person”’ and “‘taken as a whole” are 
applied to Ist and 2nd prongs. Statute does 
not apply to live sex acts or exhibiting 
obscenity. Statute legalizes: sale of obscene 
hardcore depictions or descriptions of: 

(1) sexual intercourse between humans, 
normal or perverted, actual or simulated, 
(2) masturbation, (3) lewd exhibition of 


‘genitals, (4) fellatio, (S) cunnilingis. It also 


legalizes printing, advertising, importing, 
publishing and transferring of obscenity. 
But 2nd prong omits simulated conduct 
and excretory functions, and 3rd prong 
adds “‘educational”’ to value test. 

But Ist prong considers predominant 
appeal, and 2nd prong omits simulated 
conduct. Statute does not apply to live acts. 
Commercial only. 14§ 106(F) requires 
prior adversary hearing before charges may 
be brought and then punishment is restric- 
ted to activity thereafter (except for ulti- 
mate sexual acts, actual or simulated). 
Case law indicates that state courts must 
apply the definition of obscenity put forth 
by the U.S. Supreme Court. See, e.g., B & # 
Co..v: State, 330 -A.20 701 A9TS 

Live acts are not prohibited except in one 
county. 

Where allegedly obscene matter is a book, 
an in rem proceeding must be held betore 
criminal charges can be brought (Ch272 

§ 28C). “Taken as a whole” applied to all 
three prongs. 

But live performances are not included. 


lst prong considers dominant theme of the 
matter. Live performances are not dealt 
with. Separate statute for drive-in theaters 
($617,298). 

Miller-type law passed in i983. Temporary 
restraining order issued by Federal District 
Court. 

Commercial only. Ist prony considers pre- 
dominant appeal; 2nd prong omits simu- 
lated conduct and excretory functions. 
“Considered as a whole” and “‘contempor- 
ary community standards” apply to all 
three prongs. 

*But covers only material represented by 
seller to be “obscene.” “Taken us a whole@ 
is apphed to all three prongs. Evidence may 
include predominant appeal and edttca- 
tionalorother merits. Local option permits 
stricter laws at municipal and county tevel. 
Ist prong considers predominant appeal. 
2nd prong omits simulated conduct. 


State 


Nevada 


New 
Hampshire 


New Jersey 


New Mexico 


New York 


North 
Carolina 


North 
Dukota- 


Ohio 


Oklahoma 


STATUS OF GENERAL OBSCENITY LAWS 


(Continued from last issue) 


Follows Miller 
3-Pronged Test 


Statute or 
Decision 


State or Local 
Standards 


YESS 


ac Sis 


yess 


Yes* 


Yes* 


Yes* 


Yes 


Yes 


§ 201.235 
§ 201.249 
6 2012253 


§ 650:1 
§ 650:2 


2C:34-2 


Penal Code, 
§ 235.00 
§ 235.05 
6235106 
§ 235.07 


§ 14-190.1 
§ 14-190.3 


$12.1-27.1-01 


SI 07704 


(State v. Burgun, 


384 N-E.2d 255 
(1978)) 


§ 1024.1 
§ 1024.2 
§ 1040.8 
§ 1040.12 
§ 1040.13 


Strate ex. rel. Field v. 
Hess, 540 P. 2d 1165 


C775): 


Local 
DOIRL35 


Countywide 


Statewide 


Statewide 


Statewide 


Statewide, 
imposed by 
McCrary v. State, 


S60: P:2d.629°(1974). 


raptnceri 


*But Ist prong considers predominant 
appeal. Schools, museums, public libraries 
and government agencies which violate 
law after adversary hearing on obscenity 
may be prosecuted. State v. Manchester 
News Company, Inc., 387 A.2d 324 
(N.H. Sup. Ct.), appeal dism Ud 439 U.S. 
949 (1978) excised that part of the defin- 
ition of sexual conduct in 650:1( V1) which 
included touching of genitals, pubic areas, 
buttocks, or female breasts. 


*But Ist prong utilizes the dominant 
theme concept. Sale’ of obscenity only 
thing prohibited. No prohibition on ob- 
scene performances or exhibition of ob- 
scenity or obscene films. 


No adult statute. 30-38-11 allows for an 
injunction against the showing of obscene 
films in outdoor motion picture theatres 
using the Miller test. 


*But Ist prong considers predominant 
appeal, 


*But 2nd prong omits simulated conduct. 
Adversary hearing must be held prior to 
criminal proceeding under ss 14-190.1, 
.3,.4.and .5. 3rd prong adds “education- 
al’ value to test. 


*But Ist prony considers predominant 
appeal. Pecuniary gain required. 


Simulated activity isnot prohibited. 3rd 
prony uses genuine selentific, educational, 
sociological, moral, or artistic purpose. 


If mailable matter, criminal charges cun be 
brought only after civil adjudication of 
obscenity. 21s 1040.14 to 1040.22. 
Includes educational value in third prony. 


Oregon 


Pennsylvazua 


Puerto Rico 
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Carolina 


South 
Dakota 


Tennessee 


Texas 
Utah 
Vermont 


. Ay a 
Virginia 


Washington 


West Virgina 


Wisconsin 


Wyoming 


Follows Miller 


3-Pronged Test 


Yes* 


Yes 


Yes 


Statute or 


Decision 


Standards 


§ 4074 
34075 
§ 4076 


§11-31-] 
§ 16-15-260 


§ 16-15-310 
§ 16-15-320 


§ 39-60-1101 


34 
3s 4 


Sh Lh 


See 
S23 
§ 76-10-1203 
§ 76-10-1204 


en) 
om a 

' 
Ss Se 
nm mm 


wn um 

tot lv 
' 

WwW Ww 


7.484.010 
9.68 .140 


State or Local 


Statewide 


Statewide 


Statewide 


Statewide 


Statewide 


Local 


Statewide 


Local, imposed 
by Price v. 


Commonwealth, 


JOPS ES 2a 98 (19 ie 


Statewide, 
imposed by 
State v. J-R 


Distributors, Inc., 
512P. 2d 1049 (1973). 


Remarks 


*But simulated conduct is not considéred ; 
nor are excretory functions. 


No reference is made to sado-masovchism. 
Live performances are not dealt with. 
3rd prong adds “‘educational” value to 
the test. 


Ist prong substitutes “attracts lascivious 
interest” for appeal to prurient interest. 
3rd prong includes religious, scientific, or 
educational merit. 


Commercial only. 


*But 3rd prong adds “educational” value. 
2 ea Vary ‘ 2 8 Sti wees 

§ 16-15-270 requires judicial Rai 
tion of obscenity before criminal char 
may be brought. 


No adult statute. 


Simulated conduct is not dealt with. 


*But lst prong considers appeal of the 


_ dominant theme of the matertal. 


Only for-profit obscenity ts unlawful. 


Municipalities and counties are given the 
option to enact statutory sections per- 
taining to obscenity and child pornos- 
raphy. Penal sanctions and injunctive . 
relief are available for municipalities and 
counties under the statute. 


Statute declared unconstitutional in 
State v. Princess Cinema, 292 N.W. 2d 
807 (Sup. Ct. Wisc. 1980). 


“Average person” applied to all three 
prongs. 


areas 


eee ha, 


CHAPTER 3h 


OBSSCUNTTY 


~—— 


SC 

13-350. Definitions 

13-3502. Production, publication, sale and possession of obscene 
items; classification 

13-3303: Seizure of ob:cene things; disposition 

13-3504. Coercing acceptance of obscene articles or publicatians: 


> 


Classi f wedlion 
Suan Obscene prints and articles; jurisdiction 
-3506. Furnishing obscese or harmful items to minors; 


classification 

13-3507. Public display of explicit sexual materials: elassifrcation: 
definitions; exemption 

13-3508. Films, photographs or motion pictures of minors; 


classification 


13-3501. Definitions 
In this chapter, unless the context otherwise requires: 


is “item.” includes any “back -/ lear let: panoh let, magazine, 
book let, picture e, drawing, , photogrepn, film, ogative, slide,” 1 moo Gn 
picture, figure, object, article, nove Ty device, recording, 


A Re Se Sen ee 


transcription or other simi tar. items. 
Pe eee ei! item is. obscene | within the meaning of this chapter when: 

(a) The average ine ‘applying Contemoorary st2te standards 
would find that the item, taken as a whole, appeals to the prurient 
interest; and ' 

(b) The item depicts or describes, in a patently offensive way, 
sexual activity as that term is described herein; and 

(c) The item taken as a whole, lacks serious literary, artistic, 
political or scientific value. 

3. “ilarmful to minors" means that quality of any description or 
representation, tn whatever form, of nudity, sexual conduct, sexual 
excitement, or sadomasochistic abuse, when to the average adult applying 
contemporary state standards with respect to what is suitable for 
minors, it appeals to the prurient interest of minors in sex, which 
pertrayvs sexual conduct in a patently offensive way, and which does not 
have serious literary, artistic, political, or scientific value. 

4. "Knowingly" means having general knowledge of, or reason to 
know, or a belief or ground for belief which warrants further inspection 
or inquiry of: 

(a) The character and content of any material described in this 
chapter, which is reasonably susceptiole of examination by the 
defendant, and, if relevant to a prosecution for violation of section 
ibeho oe 506, 

(b) The age of the minor, provided that an honest mistake shall 
constitute an excuse from Viability under this articie iF the defendant. 
made a reasonable bona fide attempt to ascertain the true age of such 
minor. 

5. “Nudity” means the showing of the huaan male or female 
genitals, pubic area or buttocks with less than a full cpaque covering, 


as 
a tj 


oy the showing of the female breast with Jess than a fully opaque 
cavoring ‘of any: portion, thereot “below Che Lopint wine mig tel son. oe 
depiction of covered male genitals in a discernibdly turgid state. 

6. "Sadonasochistic abuse" means flagellation or torture by or 
upon a person clad in undergarments, a mask or bizarre custune, or the 
condition of being fettered, bound or otherwise physically restrained on 
the part of one so clothed. 

7, “Sexual conduct" means acts of masturbation, homosexuality, 
Sexual intercourse, or, physical scoptact (with avipersom's ‘clothed dr 
unclothed genitals, pubic area, buttocks or, if such person is a female, 

reast. 

8. "Sexual excitement" means be condition of human male or 
female genitals when in a state of sexual stinulation or arousal. 

9. "Sexual_activity! means: 

(a) Patently offensive representations or Kesey ipt tons of 
ultimate sexual acts, normal or perverted, actual cr simulated. 

(b) Patently offensive TURER se banish or ae riptions of 
masturbation, excretory functions, sadomasochistic abuse and lewd 
exhibition of the genitals. 


10. "Ultimate sexual acts” tigans sexual intercourse, vaginal or 


anal, fellatio, cunnilingus, bestiality or. sodomy. A sexual act is 
Simulated when. it depicts explicit sexual activity which gives the 
appearance of consummation of ultimate sexual acts. 

133502". Production, publication, sale and posses ssion 

of obscene itens; teat NTS Lion 

A person is gu itty o of a class 6 v felony wha,knowingly: 

1. Prints, copies, manufactures, prepares, produces, or 
reproduces. “any_abs.cene_.item...fac__purposes._cf sale or commercial 
dj Stri bution... 


Jn iPUblishesin sal ts rents, lends, transports in intrastate 


coumences (On, “conmercially distributes. or exhibits any? OoScene.71 Vom. .0r 


offors todo any such things. 


30 Has: in iS) Possession WIRY GnlCnl oie eee lie, Aerts Mend. 
transport.,._or.ccim 2 any, ‘obscene ben. 


ercyally distribute ar 


13-3503... Seizure of ‘obscene tianes: SEAN 


eee Se ee ee ts ae : , 


An obscene or indecent writing, ‘paper, book, picture, print or 


figure found in possession, or under control of a person arrested 
therefor, shall be-de livered to the magistrate before whom the person 
arrested is required to be taken, and if the magistrate finds it is 
obscene or indecent, he shall deliver one copy to the county attoraey of 
the 


a 
county in which the accused is liable to prosecution, and at once 
estroy all other copies. The copy delivered to the county actorney 
all be destroyed upon conviction of the accused, 


13-3504, Coercing accept alice ot, obscene articles or 


puvlications; elassifveation 


Awe No ‘persen.- firm, association) or.cconporasion shall. as a 
condition te any sale, allocation, consignment or delivery for resale of 
any peper, magazine, book, periodical or publication require that. the 


st 
purchaser or consignee receive for als ny other item, article, hook 


ad 

My ’ 
or other publication which is obscene, Wo persan, fir, association or 
corporation shall deny or threaten to figs any franchise or impose or 


Saleh = 


threaten to impose any penalty, financial or otherwise, 
failure or refusal of any person to accept su 
or publications, or by reason of the return 

B. A violation of any provision. of 
felony. 


by reasomiol! tha 
ions articles, books. 
thereor, 

SUDSESLLOM FA» TSwy ay CaS Su) 5 

13-3505. Obscene prints and articles; jurisdiction 

RE Phe sstiper vor court? has. Sunisuiction to enjoin the 
distribution of obscene prints and articles, 
B of this section. 

B. . The county attorney of aay county or the city attorney of. any 
oun deine which, _a__person,. firm, association or corporation pubdlishes, 
sélis or distributes or is about to sell or distribute or has in his 
possess ion withaatent) tosel), on distribute cons maboutto acquire 
serra with intent to. sell or distribute any book, magazine, 
pamphlet, comic book, Story paper, writing, paper, picture, drawing, 
photograph, figure, image or any written or printed ratter of an indecent 
character, ewhich AS-.obscene, lewd, lascivious, «filthy, indecent ‘or 
disgusting, or which contains an article or instrument of indecent or 
immoral use or purports to be for indecent or immoral use cr purpose, or 
in any other respect cefined in section 13-3591, may maintain an action 

on behalf of such county or city for an injuns tion, ‘against. Such person, 
io associ ¢ ation” “OF Corporation Ty yUhe, SSuper 1 On. Court. ‘to prevent the 
A e on further sale or the dist eripution_or further. distri ioution of the 


sale or 
5S aescribed in subsection 


poten ee ee meme wh 


usenet publica tion or possession within the State of “any BOOK; 
nayazine, pamphlet, comic book, story paper, writing, paser, picture, 
drawing, photographed figure or image cr any written or printed matter of 
ane indecent) character, described in this. subsection or in section 
13-3501. . 
C. The person, firm, association cr corporation sought to be 
oe hall be entitled te a trial of tne issues within ten days after 
oinder of issue and a ones shal! be rendered by the court within ten 
Ha of the conclusion cf the trial. 

D. If a final order or judgnent of injunction is. entered against 
the person, firm, association or corporation sought to be enjoined, such 
final order of judgnent shall contain a provision directing the person 
Livin, associdlion er corporationvi to surcender to. the sheriff of ithe 
county in which the action was brought any of the matter described in 
subsection Blof. this section and such sher shall be directed to seize 

and destroy such obscen ep ints, and artic aaa PET UtiW a tee 

FE. In any action brought as pYevided in this section, seat county 

attorney or city attorney bringing the action shall not be required to 
ae any uncertaking before the issuance oF an Ler ieD order provided 
for inesubsection C-of this section. 


» 


F. The sheriff directed to seize and destroy such obscene prints 
and articles shall not be liable for derages sustained by reason of the 
injunction order in cases where Judgment is rendered in favor of the 
person, firm, association or corporaticn ght.to, ba enjovaca, 

G. Every..person, firm, associatio mM or corporation who sells, 
distributes, er acquires possessien with intent ta sell or distrib te 
any of the matter descr ibed Ni SunsCut ONO TON OTIS Soon Cl Tent bia Ste 
service upon him of a summons and complaint in an action srougal pursianc 


to this section is chargeable with knawledg2 of the contants tnereor. 


ee 
ze iP Caton 

AL It is un lavtrlcotcany. persan knowingly to COTS PINES 2S, 

advertise for” Se Som distribute eRe “sexual mat Or Tar. as Get ine 


’ 


eo ee ee ee 


eechion 13-3507, Lo ‘minors or to give, lend, Show, advortise for sale or 
distribute. oe ee ne which. is harmful to Winors. 

B. It is unlawful for any person knowingly to openly display 
explicit sexital material, as defined in section 123 SoU/, Or materia 
Hamatul to minors in any place Were Tm hors dre. invited 2s. part of_the 
general public. 

Cl A waolati om, Or “any provision of Vsubsectron- nA jor 6b er this 
section 1S a class oO 7etony, 


13<3507), PUOT TS Tsp hay OT exp ici Sexiiay maer | a9 Ss. 


see og ph 


Classification; definitions; “exemption 


A 2 VS UR aro Pasay persoiPnowingly to place exp LVCTe 
sexual materjal upon public display, or knowingly t0 fail, co take pronipt 
action to remove such a display from property in his possession or under 
his contro} after Jearning of its existence. 

B. A person who violates any provision of this section is guilty 
OP Ta 61 a55 10 Te LON y.. 

CT For the purposes of this section: 

1. “Explicit.sexual material" means any drawing, photograph, film 

egative, motion: picture, figure, object, novelty device, recording, 
transcription or any book, leaflet, panphlet, magazine cr booklet, the 
cover oF contents of which depicts human genitalia or depicts or verbally 

Scribes. sexual conduct or sexual excitement or sadumesochi stic abuse. 


exnTicit ola malee eL. does_not include. ‘avy depiction. or Ges Craipt Tor 
which, “taken. in context, possesses serious educational value for minors 


or which: possesses ‘serious _) tievarys ari sti. political or scientific 


alt ue ey i lille ala sali a corenie ditt nll 


iin opue ia cea eriay" means the placing of material on or in a 
billboard, viewing screen, theater marquee, newsstand, display rack, 
window, showcase, display case or Similar place so that material within 
the definition of paragraph’ bvoF this subsectier is seasi lV visible sor 


readily accessible from a public thoreughfare, from the property of 
others, or—in-any-—place. where minors are. Invited as part of the general 
public. Se eect en | 
~~  D. The prohibition of this section shall not apply to broadcasts 
or _ telecasts | “through facilities — Ticensed under the federal 


corn cations_act. 


13-3508. Films, photocraphs or motion pictures of minors 


cla séificatton | SSG ee ie ese 
A. It_is unlawful for aiy person knowingly to fila, photograph, 
develop, distribute, ‘exhibit, transport or sell any Film, photog ala 
slide or motion picture, or. the “nena ives, thereon, in writch- atmos © 
sued in sexual con duck which is obsceneas_defined_in s 2 
Cure acts harmful to minors as defined in section 13- 


B. A-violaticn Of “subsecliounk® Obs tihas "sect ron - a eres 3 


~14$- 


CORVER CS a4 


SEXY JM EXPLOLTATION OF CKILD 


Sec. 

13-3551, Definitions 

Lss55e). ‘Conmercial sexual exploitation of a wminars classification 
133553 Sexual exploitation of a minor; classifice 2tion 

13-3554 . Portraying adult as minor; classification 

13-3555. Perinissible inferences 


1323550. DSTA NT EA.Ons 


In this chapter, ee the context otherwise requires: 

ine Erogueing? OnDSPaeno Naas af iegt: 
issuing, publishing or diyertising. for_necuniary cai 

26 sexual” conduct" means actual or simslatod: 

(a) eee coins Wik Widing genital-genital, oral-genital, 
anal-genital or oral-anal, whether between person of the Saine or 
opposite sex, 

(b) Penetration of the vagina or rectum by any object except when 
done as part of a recognized medical procedure 

(c) Sexual bestiality. 

(d) Masturbation, for the purpose of sexual stimulation of the 
viewer, 

(e) Sadoimasochistic abuse for the purpose of sexual stimulation 
of the viewer. . 

(f) Lewd exhibition of the genitais, pubic or rectal areas of any 
person, 

(g) Defecation or urination for the purpose of sexual stimulation 
of the viewer. 

3, "Simulated" means any depicting of the ces Or 
areas Which gives the appearance of Sexual conduct or incipient se 
conduct. 

4. "Visual or print inedium’ means: 

(a) Any film, photograph, videotase, neyatixve, sti 


rue = 
fe EO oe peed. APR OE OL Or 
eS 
‘ 


a Ye oa === 
(pb) Any ‘book, magazine Provier font ol publication or 


Le Waid Manufacturing, 


photographic reproduction containing. rer Tnsdtpaeatisg Tn any aaise” any 


Filmy phstograph,—videotape, negative or slice. 


13-3552. Coniercial sexual exploitation of A riipor. 
Classification” Peon a 

A. A verso Commifs Commercial sexual exploitation of a minor by 
knowingly: ; 

1. Using, employing, persuading, enticing, inducing er coercing a 
minor to engage in or ass sist others to engage ini sexual ‘conmguct for the 
purpose of enodue ing. any visual. Benniii caeden de ie ti a eiclecontuen. 

ne eriitt inga.minor, under, such.pessoats custody. or control to 
engage in or assist others to engage in CONUAL concent FOF the purpose cf 


producing any visual or print mediua cesicting such conduct, 
3. Transporting or financing the transycet rbion of any minor 
through or across this s€ate with tha intent thal suck minor engage In 


prost tution or sexual conduct for the vurpose of pereaucing a Vas Cn 
print medium depicting such conduc! 


mal detcle 


B. .Cormereial sexo Tree Toit eonay a. mir Wa NC laia se at OL Gries 


13-3553. Sexual exploit 

A. A person osurts se 7 

Lo Recordings yin, ata nan aeniek eh iets or dup 
any visual or print medium!’ in which minors are engaged in sexual 
conduct. 

2.) DES tr phat ng, hiNARS POR MGS TORE DA Cay. (Set tangs 
purchasing, possessing or exchanging any visual or print mediun in which 
minors are engaged in sexual conduct. 

B. Sexual expigitation of a minor is a class 2 felany- 


ee 


itatio ”n OF o minor; ie ee oe 
Cd, Sc eon | 


seme heme nee tye eee mre mart nr ee 


13-3554. -Portraying adult as minor; classification 


Ab, Jbais tealbew ud ator any person Gepicted in a visua: or print 
medium as a participant in sexual conduct to masquerade as a minor. 

B. [t is uniawful for any person knowingly to produce, record, 
film, photograph, deveiop, duplicate, distribute, transport, exhibit, 
sell, purchase or exchange any visual or print mediun whose text, title 
or visual representation depicts a participant in sex ual conduct. as a 
minor even though any -sueh- participant.isan adult. oo 

en J6e"Anyopersonwho vrahatesothis Section isiaa@i kyon acciass. 1 
misdemeanos. j 


13-3555. Permissible inferences 

In a prosecution relating to the sexual exploitation of children, 
the trier of fact may draw the inference that a participant is a minor if 
the , visual’ or cpring medium. Thravgh tsi bitlel? textrtory visual 
representation depicts the participant as a minor. 


i 
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an 
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16-12-80 OFFENSES AGAINST PUBLIC HEALTH AND MORALS 16-12-89: 


PAGE 


GENERAL PROVISIONS 


(a) A person commits the offense of distributing obscene materials 


Re aoe tpn aint nay tig mere crear ert nanene m enne sane OP rari er ewm 


Ca ee sells, | Rr EDN, ae ag ee oe “Ss, eS DUDTES, © exhibits, or 


possesses ay paaacei an fie intent to a SO, provided ee the. aie 


oo ae ne eee a 


“knowing,” as used Herein, shall be’ deemed to be either actual or con- 
structive knowledge of the obscene contents of the subject matter; and a 
person has constructive knowledge of the obscene contents if he has 
knowledge of facts which would put a reasonable and prudent person on 
notice as to the suspect nature of the material; provided, however, that 
the character and reputation of the individual charged with an offense 
under this law, and, if a commercial dissemination of obscene material is 
invoived, the character and reputation of the business establishment 
involved i aay be placed in evidence by the defendant on the question of 
intent to violate this law. Undeveloped photographs, molds, printing. 
pl. ates, an id the like shall be deemed obscene, ‘notwithstanding: that. pro-. 
cessing Or other acts may be required to inake the obsce enity, patcntorta 
dis seminate. a. 


~ 


(b) Material is obscene if: 


(1) Te the average person, applying contemporary community stan- 


dards, taken as a whole, it prec dominandy appeals to. the prurient intcr- 
est, that is, a shameful or ‘morbid interest in mudity, § Sexy Or Excellion, 


(2) The material taken as a whole Ja ecks serious literary, artisiic, polit- 


perenne ON ete ee Niemen rte 


ical, or scientific value; and — 


(3) The material depicts or describes, in a eae offensive way, 
sexual conduct specifically defined in subparagraphs (A) through (£) 
below: 


(4) Acts of sexual intercourse, heterosexual or homosexual, nor- 
mal or perverted, actual or simulated; 

(B) Acts of masturbation; 

(C) Acts involving excretory functions or lewd exlubition of the 
genitals; 

(D) Acts of bestiality or the fondling of sex organs of animals; or 

(E) Sexual acts of flagellation, torture, o7 other violence maicating 
a sacomasochistic sexual relationship; 


ae 
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16-12-80 GRIMES AND OFFENSES ; 15-12-89 


(c) Addittonally, anv device designed or marketed.as.uscful. prunarily 


ee a 


for the stimulation of human | genital organs is_obscene maternal under 


this ‘Code. section, 


(d) Material not otherwise obscene may be obscene_uuder -this_Code 
section if the distribution thereof, the offer to do so, or the possession 
with the intent to ‘do | so is a commercial € exploitation | of erotica solely For 


the sake’ of their prurient. appeal. 


(e) Itisan affirmative defense under this Code section that dissemina- 
tion of the material was restricted to: 


(1) A person: eee wed with an institution of higher learning, either 
as a} member “Ot the. faculty, .or..a-matriculated. student, teaching _or 
pursuing. a-course-of-study-related to-such-material; or 


(2) A person whose receipt of such material was authorized 
writing by a licensed medical practitioner or psychiatrist. 


(f) Apperson who commits the offense of distributing obscene material _ 
shall be guilty of a. mmisdemeanor-of.a igh and ager avated. nature. (Ga. 
L. 1878-79, p. 163, § 1; Code 1882, § 4537a; Penal Code 1895, § 394; 
Penal Code 1910, 8 385; Code 1933, § 26-6301; Ga. L. 1935, p. 158, § 1; 
Ga. L. 194],-p. 358, § 1; Ga. L: 1956, p. 801, § 1;,Ga. L. 1963, p. 78, § i: 
Code 1933, § 26-2101, enacted by Ga. 1.1968, pr1249°8-1; Ga. L. 1971, 
po 545, 8 1 Gar 1975599, 4985 99. 2s) 


Cross refereuces. — As to constitutional v. Georgia, 394 U.S. 557, 89S. Ct, 1243, 22 
guarantee of free speech ane press, see Ga. i Fd. 2d 542 (1968) as to constitutional 
Const, ISTGUATt IW Sec Paraain protection of private possession of obscene | 


Law reviews, — For commenton Stanley material, see 21 Mercer L. Rev. 337 (1969). 
JUDICIAL DECISIONS 
ANALYSIS 


GENERAL CONSIDERATION 
CONSTITUTIONAL ISSUES 
Preseizure ADVERSARY HEARING 
ComMunrry STANDARD 
CoMPpaRariIveE Evipence 
InjUNCTIVE RELIEF 
APPLICATION 
1. In Generar 
2. CONSIDERATIONS IN DETERMINING Oxscentry 
3. DETERMINATION OF NUMBER OF OFFENSES CoMAIIrEp 


General Consideration harmful. — Stares have power to make 

morally neutral judgment that__public 

States have power to determiac that exhibitton_ofobscenc..material..or_com- 
public exhibition of obscene materials is merce in such material, has tendenca to 
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16-32-98" OF FENSESAGCAINS T PUB CHEN ANDOIORALS 16212281 


16-i2-81. Distribution of material depicitne nudity or sexual conduct. 


pork -— 


(a) A person comm. the offense of distributing material depicting 
nudity or sexual conduct when he sends unsolicited. “fhvouell the mailor 


otherwise unsolicited causes to be deliv ercd material depicting nudity or 
sexual conduct to anv person or _residence. or_office. unless there_is 
inaprinted: upoir we eny elope or container of such_ material in not less 


than e eight- pomt boldface type t the following notice: 


“Notice — ‘The material contained herein depicts tudity or sexual 
conduct. If the viewing of such material could be offensive to the 
addressee, this container should not be opened but returned to the 
sender.” 


(b) As used within this Code seciion, the term: 


(1) “Nudity” means_the showing of the human mule .or-female 


Pr ere unas bali less than a full opaque.co. rering. 


or the depiction of covered male genitals in_a discernibly turgid state. 


(2) “Sexual conduct” means_acts_of masturbation, homosexuality, 


sodomy, sexual i intercourse, or physical contact with a person's clothe -d, 


or. r unclothed-genital oo pubic area, buttocks, or, if the p person 1s_ female, 

breast. 

(c) A person who commits the offense of distributing material 
depicting nudity or sexual conduct, upon conviction thereof, shall be 
punished by imprisonment for not less than one nor more than. three 


—— —--- Pe ee 


years or by a fine not_to exceed_ $10,009.00, or_ both. (Code 1933, 


§ 96-2102, enacted by Ga. L. 1970, p. 173, 8 1) 


Cross references. —— As to constitutional the federal Constitution in’ Universal 
guarantee of free speech and press, see Ga. Amusement Co. v. Vanee, 587 F.2d 159 
Const. 1976, Art. I, Sec. I, Para. IV. (sth Cir. 1978), probable gat ees 

Law reviews. — For comment onanui- noted, 442 U.S. 928, 99 S. Cr. at 6} 
sance abatement statute applied to autho- Ed. 2d 295 (1979), aff'd, 445 U.S. 308, a 


rize prior restraint on exhibition of — S.Ct. 1156, 63.L. Ed. 2d 413 ( 1980), Ree 13 
unnamed films, in the future as violative of © Ga. L. Rev. 1076 (1979) 


JUDICIAL DECISIONS 


) 2 
med 


Cited in Fishman v. State, 229 Ga. i 
89 S.E.2d 429 (1972). 


ah 
— 
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PIENSES 


RESEARCH REFERENGES 


40-12-82 CRIMESIANDSOF 
Ast, Yur, bod. - 50) Chine ais, 2c, 
Lewdness, Indecency,. and) “Obscenity. 


202 a. 


§§ 10,11, 14 

ALR. — Exclusion from evidence of 
parts of a publication, or mail matter, other 
than these charged to be obscene, or oral 
testimony relating to purpose or effect of 
publication as a whole, 69 ALR Of4. 

What amounts to an obscene play or 
book within prolubition statute, S} ALR 
dOl. 


16-12-82 


Public nuisances. 


Constitutional guaranties of freedom of 
speech and of the press as apphed to stat- 
utes and ordinances providing for licensing 
or otherwise regulaung distribution of 
printed matter or solicitation of subscrip- 
uons therefor, 127 ALR 962. , 

Modern concept of obscenity, 5 ALR3d 
L}58. 


The use of any premises i violation of any of the provisions of this part 


cas a public. nuisance 
L197), pt 344,820) 


Cross references. — As to definition of 
public nUISANce, see § 41-1-2. As io proce- 
dure for abatement of houses of prostitu- 
tion, buwidings used for purposes of 
lewdness, solicitation of sodomy, etc., see 


Che Sar 
yupi 


Mxpression outside defined area is 
constitutionally protected expressioa. — 
Any statute or Caen which seeks to 
Impose criminal! or civil sanctions tor exer- 
cist OF expression that is not obscene 
cannot withstand a proper constitutional 
attack for overbreadth. Sanders v. State, 
251, Gas 608, 203:S.E, 2d 153° (197-4). 

injunction impermissible to suppress 
distnihution of literature on basis of previ- 
ous publications. — An myunction Is 
impermissible and unconsuuriuonal where 
it operates not to redress alleged private 
but to suppress, on the basis of 
previous publications, distipudens of hte 
erature of any Kindo Sanders xs. state. 7a) 
Ga. 698, 203 S.E.2d 153 (1974). 

One obscene 


WrEeHges 


book on preraises of 
ide caer iloes not make entire store 
obscene. Sanders v. State, 231 Ga. 6US, 203 
S.F2d 158 thal 


Rie Bree BAe Pe eae eee | 
Padlockiny premises based en sale of 
iS 

absce S 


ws 
bette Sic Py TROD Sine ee dae S Pirgck ) 
singte ne pubheation constiutes 


(Goode 


1933, § 26-2103, enacted by Gac 


Code commission note. — Sanders v. 
State, 231 Ga. 6038, 203 S.E.2d 153 (1974), 
gives the consututional prerequisites for 
obtaining an injunction such as that autho- 
rized under this section, 


CIAU DECISIONS 


prior restraint. — Section is) an 
unconstitumonal prior restraint when 
construed and applied to authorize 
padJocking of premises on grounds that 
sale of single obscene obiicanion rendered 
premises a nuisance. 660 Lindbergh, Inc. v. 
City of Adanta, 492 F. Supp. 511 (N.D. Ga. 
1980). 

Closing portion of business after 
finding violations of this article does not 
constituie prior restrajut. — Courts 
RGN closure of portion of business 
under nuisance statute after. finding 
instances Of lewdness, public indecency, 
solicitauion of sodomy, and sedamy, dors 
not constitute a privy restraint on plaint! (fs" 
righis under U.S. Const., Amend. 1. oF 


Lindbergh, Inc. v. Ciy of Atlaata, 492 
Supp. Ol DAN Ds Ga: 1 os0). 

Cited in Speight v. Slaton, 356 F. Supo 
1191 ae D. Ga. er iene v. Slaton. 
419 S393 94 SU Cr 1698/39. Era 


SO7 914), 
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16-12-83 OFFENSES AGAINST PUBLIC HEALVH AND MORALS — 16-12-85 
RESEARCH REFERENCES 


ALR. — Modern concept of obscenity, 5 Pornosheps or similar places 
st Rd BIDS. dissenunating obscene materials as nui- 
Pvhibition of obscene mouon pictures as — sance, 58 ALR3d 1134. 
seiner. 00 ALKSd 969; 


16-12-83. Contraband. 


Any materials declared to be obscene by this part aud. advertisements 


for such materia us are de eclared to be ‘contraband. (Coded 93. 3,8 26-2104: 
Temacted by Ga. L. 197.1) p. 344, § 3.) | 


JUDICIAL DECISIONS 


Since mere possession of obscene Defendant in trover action for return of 
materials is not illegal, cbscene materials allegediy obscene material must show it 
are not contraband per se. Warshaw v. was contraband. Warshaw vy. Eastman 
Eastman Kodak Co., 148 Ga. App. 670, 252 Kodak Co., 148 Ga. APO (O 25275 bed 
S.E.2d 182 (1979). 182 (1979). 


RESEARCH REFERENCES - 


ALR. — Constitutional guaranties of — solicitaion of subscriptions therefor, 127 
freedom of speech and of the press as ALR 962. 
apphed to statutes and — ordinances Modern concept of obscenity, 5 OAL R3d 


providing for licensing or otherwise 1158 
resulating distribution of printed matier or 


16-12-54. Public indecency in plays, nightclub acts, motion pictures, 
Pp 3 te) ? 
etc. 


Hepeaiednuy Gas 19o 1. plo). 8 ectlective pmo (199). 


16-12-85. Displ lay of rest ricted film previews to general audier ces. 


set mae ne cc ed 


(a) Ytshall be un! canal for any motion picture theater owner, operator, 


OY projectionist.to display to the audience w ua thé theater scenes Tron 


a film tobe shovn-at. Methener at some future time whe nthe viewing 
of that Slm from which the sce es Po as restr ede: adults or 
requires minors” oO he: f ccompained bya parent or onal: Ha Sce nes Ou 
such resizicied films may be sh Own within a theatér if the ant ds ic ree has 


can 


° ae ° d ve pre aaa Sark Coie 
beea simiariy_ restricted < SA to. VIEWS AGE ATIC ct COTATTIONS. 


(b) This Code section shall not apply to motion pictures which are not 
rated as to viewing audience nor to the first disp he : apraview trailer 


froin any motion picture. 


51d 


16-12-ili OFFENSES AGAINST PUBLIC HEALTH AND MORALS 16-12-1112 


1§-12-U14. sellin zg, showing 


ig, etc., of lewd, indecent, etc., materials to 


It shall be unlawful for any person knowingly to engage in the business 


of selling, lending, giving away, showing, advertising for sale, or 


distributing to any minor; or to ‘have in his possession with. int ent to 


engage in the said business; or otherw ise to offer for_sale.or commercial 
distribution to any minor; or to display i in 2 public. or at newsstands.or. any. 
other business establish ment- frequeated by. minors.or where minors are 


or inay be invited as a part_of the.general public any motion picture or 


live show, or any still picture,drawing, sculpture, photograph, or any 
book, } po ocket. book, oper magazine.the cover-or-contentoLwhich 
contains ‘descriptions _o or depictions. -ofillicit.sex or sexual. immorality or 
W hich i is lewd, lascivious, or indecent, or which. contains pictures of. nude 
or parti rally. denuded | figures, posed. or “presented 3 ina manner.to provoke 
or arouse just or_passion or to exploit sex, lust, or_perversion for.commer- 


cial gain, Or any. ane or instrument of indecent or immoral use, (Ga. L. 


1969, p. 222, § 2; Code 1933, § 26-3502, enacted by Ga. L. 1981, p. 1578, 
S12) 


Cross references. — As to constitutional 
guaraitee of free speech and press, see Ga. 
Const. 1976, Art. 1, Sec. f, Para. TV: 


Am. Jar, (2d. *——- SU) Arm: sjur: 2c. C.J.S. — 67 C.J.S, Obscenity, §§ 3, 6, 7, 
Lewdness, Indecency, and Obscenity, §§ 9, 13, 16. 
Die 


16-12-1212. Sale of tickets to minors or admission of minors to motion 

pictures, ete. ans 

It snali be unlawful for any person knowingly to sell to_a_minor_an. 
admission ticket or pass*or: knowingly to” “adinit : a minor to the preinise S 

whereon there is exhibited a motion picture, show, or other presentation 
the exhibition. of. wilnchito a minor would violate Code Section 16-12-11. 


(Ga. L. 1969, p. 222, § 3; Cade 1933, § 26-3503, enacted by Ga. L. 1981, 
Dp. 1e15, $115) 


‘CHIEF RENCES 


7S 
th 
w 
ee 
> 
my 


Am, Jur, 2d.'-— 50 JAjuo fir aio, C.J.S. — 67 C.J.S., Obscenity, §§ 3, 13. 
Lewdness, Indecency, and Obscenity, &§ 9 
my 
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Dear Ohio Citizen: 
Section 109.40 of the Ohio Revised Code provides: 


The ,attorney general shall, compile, ail 
Statutes relative to obscenity in a convenient 
pamphlet or paper and may distribute this compi- 
lation, without charge, to such sheriffs, police 
chiefs, county prosecutors, city prosecutors, 
mayors, constables, judges of the courts of common 
pleas, county court judges, municipal judges, and 
other interested parties, as may request such dis- 
tribution, and make available a reasonable number 
of such compilations to fill such reguests. 


The attorney general shall, from time to 
time, supplement and keep the compilation current 
and he may, upon request, distribute such supple- 
mental material in the manner provided in this 
section. 
To comply with this statute, this compilation of the current 
Ohio statutes relating to the control of obscenity has been 
produced. The text, further’ contains a discussion |. of the 


obscenity test promulgated by the United States Supreme Court. 


Very truly yours, 


5 ‘ft ~“ 7 
Afy hp # Ms Cy ce At SF 
Mi Wega fo v * 


INTRODUCT LOL 


The Supreme Court in Miller v. 
California, 413 Bae we ee) (1978), 
hed standards to guide the 
states in defining and regulating 
obscenity. Ie explained that 
although obscene material is’ 'unpro- 
tected by the Fiist Amendment, there 
are inherent dangeis in any attempt 
to regulate expression. It, there- 
fore, set Gioerth limitations on the 
permissible scope of such regulation 
and stated that, wndeér those limita- 
tions, no one will be subject to 
prosecution for dealing with obscene 
materials uniess those materials 
depict or desciibe patently offen- 
sive "hard-core" sexual conduct 
specifically described by the regu- 
lating state law, as written or con- 
Stiued. Wd. vat ei. 


A. PERMISSIBLE SCOPE OF REGULATION 


The. court. .sety*seorth* (basic 
guidelines which must be followed by 
the finder of fact in determining 
whether a particular work is 
obscene. The guidelines are: 


(A) whether "the av- 
erage person, applying 
contemporary community 
standards" would find that 
the work, taken as a 
whole, appeals to the 
prurient interest; 


(B) whether the work 
depicts or describes, ina 
patently offensive way, 
sexual conduct specifi- 
cally defined by the 
applicable state law; and 


(C) whether the 
work, taken as a whole, 
lacks serious literary, 
arvistic;, pOlTtieais, Or 
scientific value.) Mids ‘at 
24. 


Le also provided what LG 
referred to as "a few plain examples" 
of what.a state could define ‘for 
regulation. under part’ (B)yeok ithe 
guidelines: 


Patently offensive 
representatiociis or de- 
scriptions of ultimate 
sexual acts normal or 
perverted, actual Or 
Simulated. 


Patently offensive 
representaticn or de- 
scriptions oF masturba- 


tion, excretory functions, 
and lewd exhibition of the 
genitals. 


Several Of These Terms Have Been 
Judicially Construed: 


i. Average Person 

In determining the questions of 
prurient interest and patent offen- 
siveness, the finder of fact is to 
determine the effect of the material 
upon “the average person, applying 
contemporary community standards." 
Juries must be properly instructed so 
that the members consider the entire 
community and not simply their own 
personal reactions to the material or 
the reaction of particularly sensi- 
tive or insensitive persons or groups 
within the community. Pinkus v. 


United States,” 436, U.S) '293; ~300—=301 


(1978); Smith “ve United States; east 
UV SLA2G1 © 305. 41977 


Expert testimony is not neces- 
sary if the material itself is placed 
in evidence, and the jury is not bound 
by the opinion of any expert who does 
testify. Hamling v. United States, 
416 Use. orp 200 297412 In making 
this determination a juror is en- 
titled to draw upon his own knowledge 
of the views of the average person in 
the community from which he comes just 
as he is entitled to draw upon his 
knowledge of the propensities of a 
"reasonable" person in other areas of 
the Laws. :1d. at, 1043. Smithuv.. United 
States, supra, 431 U.S. at 302. 


The fact that similar materials 
are available elsewhere in the com- 
munity does not mean that they are ad- 
missible as tending to prove the non- 
obscenity of the material in issue. 
The availability of similar material 
merely means other persons are en- 
gaged in similar activities. Hamling 
ve United States, supra; ~416 U.S. gat 
125-1 26% 


If the material involved is 
intended for a clearly defined devi- 
ant sexual group, the, fact that? it 
does not appeal to the prurient inter- 
est of the "average" person does not 
preclude a finding of obscenity. It 
is sufficient if the material appeals 
to the prurient interest in sex of the 
members of that group. Hamling v. 
United States, supra, 418 U.S. at) 128- 
129 ;yMishkin veo New York; 3834 ties. 
502,. 508-509 (1966). 


2. Prurient Interest 


The court im .Roth ‘v,. United 
States, 354 U.S. 476, 487 ase 
(1957), stated that material ap- 
pealing to the prurient interest was 
material having a tendency to incite 
lustful thoughts. It also quoted a 
portion of the Model Penal Code which 
contains the following definition of 
prurient interest. 


ko kis ke RAY eShamerwule aor 
morbid interest in nudity, 
sex, Or excretion; ‘andar 
Ue goes substantially 
beyond customary limits of 
candor in description or 


representation of such 
matecers 7 * yx -* 


3. Patently Offensive 


Although the question of patent 
offensiveness is a question of fact, 
juries do not have unlimited dis- 
cretion. The examples in Miller, 
while not intended to be exhaustive, 
indicate that there are limits 
beyond which a jury may not go in 
determining that a particular 
Material is patently offensive. In 
order to be obscene the material must 
describe or depict the hard-core 
types of conduct suggested by those 
examples. Smith v. United States, 
Stippa,) to10eo. atpoels> Jenkins Vv. 
Georgia, “41990 .S.07053; 1 160) (19:74); 
Hamling v. United States, supra, 418 
UcseraceLr4. 


Although they are not similar 
to the materials described in the 
Miller examples, sadomasochistic 
Materials may be prohibited as ob- 
scene. Watney a bel inois , 71431 U.S. 
767, 773 (1977). Such materials are 
defined obscene by Rec. 
2907 .021(F) (5). 


B. THE APPLICABLE STATE LAW 


The criminal statutes dealing 
with obscenity are contained in 
Chapter 2907 of the Revised Code. 
RiC7P82907.01> is! the’ definitional 
section. It contains the following 
definitions relating to obscenity. 


i.e Deb inwtclons 


* *k & x ke :*& *& 


(A) “Sexual conduct" 
means vaginal intercourse 
between a male and female, 
and anal intercourse, 
fellatio, and cunnilingus 
between persons regardless 
of sex. Penetration, how- 
ever slight, is sufficient 
to complete vaginal or 
anal intercourse. 

(B)se "Sexual vcontact" 
means any touching of an 
erogenous zone of another, 
including without limita- 
tion the thigh, genitals, 
buttock, pubic region, or, 
if the person is a female, 
a breast, for the purpose 
of sexually arousing or 
gratifying either person. 

(C) "Sexual ac- 
tivity" means sexual con- 
duct or sexual contact, or 
both. 


, ae ad & xk. * ce RAS 


(E) Any material or 
performance is “harmful to 


juveniles," if at. @s:offen- 2 


Sive to prevailing stand- 
ards in the adult community 
with respect to what is 
Suitable for juveniles, and 
Pt) any 20s the -following 
apply: 


(1) It tends to ap- 
peal to the prurient inter- 
est of juveniles; 


(2) tt contains «-a 
display, description, or 
representation of sexual 


actaviltvie masturbation, 
sexual excitement, or 
nudity; 

(3) Lty contains “a 
display, description, or 
representation of bes- 


tiality. or extreme or 
bizarre violence, cruelty, 
or brutality; 


(4) It contains a 
display, description, or 
representation of human 
bodily functions of elimi- 
nation; 


(5) It makes repeated 
use of foul language; 


(6) It jcontains a 
display, description, or 
representation in lurid 
detail of the violent 
physical torture, dismem- 
berment, destruction, Or 
death of a human being; 


(7) Teeucontains, «a 
display, description, or 
representation of criminal 
activity that tends to 
glorify or glamorize the 
activity, .and that, sith 
respect to juveniles, has a 
dominant tendency to cor- 
Wer 


(F) When considered 
as a whole, and judged with 
reference 2) ordinary 


Adu Ss Oiz ek, 1 fst eis i gde= 
Signed for sexual deviates 
Or other specially -sus- 
ceptible group, judged with 
reference to that group, 
any material or performance 
is "obscene" if any of the 
following apply: 


() Its dominant ap- 
peal is to prurient inter- 
est; 

{2;) Its dominant 
tendency is to arouse lust 
by displaying or depicting 
sexual activity, masturba- 
tion, sexual excitement, 
er nudity’ tina way that 
tends to represent human 
beings aS mere objects of 
sexual appetite; 


(3) Its dominant 
tendency is to arouse lust 
by displaying or depicting 
bestiality or extreme or 
bizarre violence, cruelty, 
or brutality; 


(4) Its dominant 
tendency is to appeal to 
scatological interest by 
displaying or depicting 
human bodily functions of 
elimination in a way that 


inspires disgust or 
revulsion in persons with 
ordinary sensibilities, 
without serving any genu- 
ine scientific, educa- 
tional, sociological, 


moral or artistic purpose; 


Go) Lenvconrtainsy (a 
series of displays or de- 
scriptions of sexual ac- 


Prvity) masturbation, 
sexual excitement, nudity, 
bestiality, extreme or 


bizarre violence, cruelty, 
or brutality, or human 
bodily functions of elimi- 
nation, the cumulative 
6fECCEs NOt) twhleRs isa, 2 
dominant tendency to 
appeal to prurient = or 
scatological interest, 
when the appeal to such an 
interest is primarily for 
its:own sake or for. com- 
mercial exploitation, 
rather than primarily for 
a genuine scientific, edu- 
cational, sociological, 
moral, _or. artistic, :pur- 
pose. 


(G) "Sexual excite- 
ment" means the condition 
of human male or female 
genitals when in a state 
of sexual stimulation or 
arousal. 


(H) "Nudity" means 
the showing, representa- 
tion, or depiction) Got 
human male or female ge- 
Hnitals;, (public tarea,, Yor 
buttocks with less than a 
full, opaque covering, or 
of a female breast with 
less than a full, opaque 
covering of any portion 
thereof below the top of 
the nipple, or of covered 
male genitals in a dis- 
cernibly turgid state. 


(D) "Juvenile" means 
an unmarried person under 
the age of eighteen. 


(J) "Material" means 
any book, magazine, news- 
paper, Pamphlet, poster, 
print, picture, figure, 


image, description, motion 
picture film, phonographic 
record, O© (tape, or .other 
tangible thing capable of 
arouSing interest through 
Sight, seund,.on touch: 


{K) "Performance" 
means any motion picture, 
preview, trailer, play, 


show, skit, dance or other 
exhibition performed before 
an audience. 


Ke he ak Kn OLN, Kio kX 


The substantive offenses dealing 
with obscenity are set forth at R.C. 
2907.31 et seq. The main statute is 
R.C. 2907.32 which prohibits the pan- 
dering of obscenity. It provides as 
follows: 


2.  Pandering Obscenity 


(A) No person, with 
knowledge of the character 
ofowtheitmatenial ior Jperss 
formance involved, shall do 
any of the following: 


CL) Create, repro- 
duce, or publish any ob- 
scene material, when the 
offender knows that such 
material is to be used for 
commercial exploitation or 
will be publicly dissemi- 
nated or displayed, or when 
he is reckless in that 
regard; 


(2) Exhibit or ad- 
vertise for sale or dis- 
semination, sell or  pub- 
licly disseminate or dis- 
play any obscene material; 


(3) Create, direct, 
Or produce an obscene per- 
formance, when the offender 
knows that it is to be used 
for commercial exploitation 
or will be publicly pre- 
sented, or when he is reck- 
less in that regard; 


(4) Advertise an ob- 
scene performance for pre- 
sentation, or present or 
participate in presenting 
an obscene performance, 
when such performance is 
presented publicly, or 
when admission is charged; 


(5) Possess or con- 
trol any obscene material 
with purpose to violate 
division: \{A)i(2) or, aot 
this section. 


(B) It is an affirm- 
ative defense to a charge 
under this section, that 
the material or perform- 


ance involved was. dis- 
seminated or presented for 
a bona fide medical, sci- 
entific, educational, 
religious, governmental, 
judicial, or other proper 
purpose, by or to a phy- 
sician, psychologist, so- 
CAOLOGISt scientist, 
teacher, person pursuing 
bona fide studies or re- 
search, librarian, clergy- 
man, prosecutor, judge, or 
other person having a 
proper interest in such 
material or performance. 


(C) Whoever violates 
this section is guilty of 
pandering obscenity, a 
misdemeanor of the first 
degree. If the offender 
has previously been con- 
victed of a violation of 
this section or of section 
2907.31 of the Revised 
Code, then pandering ob- 
scenity is a felony of the 
fourth degree. 


a. Statutory Limitations 


1) Scienter 


RsG.. 2907.32) “provides that a 
person must have "knowledge of the 
character of the material or per- 
formance." 


R.C. 2907.35(A) (2) provides a 
presumption of such knowledge if the 
person has actual notice of the na- 
ture of such material or perform- 
ance. 


(A) An owner or man- 
ager, or his agent or em- 
ployee, of a _ bookstore, 


newsstand, theater, or 
other commercial estab- 
lishment engaged in 


selling materials or ex- 
hibiting performances, 
who, in the course of 
business: 

k & ek ke eo % 1k 


(2) Does any of the 
acts prohibited by section 
DOV OL atzoUls o eer, tne 
Revised Code, is presumed 
to have knowledge of the 
character of the material 
or performance involved, if 
he has actual notice of the 
nature of such material or 
performance whether or not 
he has precise knowledge of 
its contents. 


The Ohio Supreme Court has held 
that knowledge or notice of the "na- 
ture" of the material is constitu- 
tionally sufficient to satisfy the 
requirement of scienter. It also held 


that sucn knowledge may be shown by 
circumstantial evidence. State v. 
Burgun, Supra, 56 Ohio St.2d at 364. 
In that case the defendants were shown 
to have knowledge of the nature of the 
Material from the fact that as cash- 
iers, they were in full view of the 
sexually oriented material. ; 


2) Commercial Ex- 
ploitation 


The statute only prohibits the 
Sale or public dissemination of ob- 
scene material. Private dissemina- 
tion is not included unless it is done 
for gain. Possession of such material 
is not prohibited unless it is done 
with: the intent to sell: it or dis- 
seminate it publicly. Vole el, 
Schroeder & Katz, Ohio Criminal Law, 
Crimes and Procedure at 95-96. 


RC. 2907505 (A)X1) *provides a 
Presumption of such an intention if a 
commercial establishment possesses 
five or more substantially similar 
obscene articles. 


(A) An owner or man- 
ager, or his agent or em- 
ployee, of a _ bookstore, 
newsstand, theater, or 
other commercial establish- 
ment engaged in selling 
materials Or exhibiting 
performances, who, in the 
course of business: 


(1) Possesses five or 
more identical or substan- 
tially Similar obscene 
articles, having knowledge 
of their character, is pre- 
sumed to possess them in 
violation of division 
(A) (5) of section 2907.32 
of the Revised Code. 


b. Authoritative Con- 
struction 


The Ohio Supreme Court has con- 
strued this statute to incorporate 
the test for obscenity set forth in 
the Miller case. State v. Burgun, 56 
Ohio St.2d 354 (1976). In an ob- 
scenity case the jury is to be in- 
structed as to the requirements of 
the statute. It is then to be given 
a "narrowing" instruction restrict- 
ing the definition -.of obscenity to 
the test laid down in Miller. Id. at 
361. This procedure was approved by 
the United States Supreme Court in 
Ward ve “Tloanctey eau. Uo. ero) 
(LST 7. 

c. Judicial Decisions Con- 
cerning The Validity 
Of RC 200 wae 


The court in Burgun held that 
the statute as so construed, was con- 
stitutional, This holding was re- 
affirmed in State v. Thomas, 57 Ohio 


Judge Manos, off they) United 
States Distriet Court for the North- 
ern«<District of), Ohio, Easterty Divi- 
sion, held that, even as authorita- 


tively construed to incorporate the 
Miller testy 1ROCS4 2907.0 2? asstuncon- 
stitutionally vague and oveér broad. 
Sovereign News Co. v. Falke, Case No. 


C77-230. The decision followed a re- 
mand from the Court of Appeals for 
consideration “cof the. statute in 
light of the decision in the Burgun 
case, The. opinion? ot: sche? Courts of 
Appeals is contained in 610 F.2d 428. 


Judge Manos also found the 
Statute unconstitutional in two 
habeas corpus cases. Turosen Vv. 
Cleveland “Mun teipals Ce. 7 ebeCaseu wo, 
C79-442>) and \Tanosos vi? Cleveland 
Municipal Ct.» Gase NowCi3-747.. ‘The 
validity of the statute was upheld by 
two other judges of the same court. 
The statute was found valid by Judge 
Thomas’) (ina) Luposo mine we leveland 
Municipal Ct.,, Case Now C79-1010 (and 
by Judge Battisti in Burgun v. Cleve- 
land. Municipal .Cihsy) Case) “No.” C79-= 
1900. 


Judge Young of the United 
States District, Court, for the North- 
ern District of Ohio, Western Divi- 
sion upheld the validity of the 
statute in Janicki v. City of Toledo, 
Case No. C78-242. 


All of the federal cases are 
pending on appeal. 


3. Statutes Involving Juveniles 


The United States Supreme Court 
has held that a state may properly 
grant minors a more restrictive right 
than that afforded to adults to deter- 
mine what sexual material they may see 
and read. Ginsberg v. New York, 390 
U.S. 629, 637 (1968). Ohio has sever- 
al obscenity statutes relating to 
minors. 


R. Cine 2900. 3:15, DRORLDILES, the, daivs= 
semination of matter harmEul to 
juveniles. 


(A) No person, with 
knowledge of its character, 
Shall recklessly furnish or 
present to a juvenile any 
material or performance 

Ne 


(B) The following are 
aifirmative defenses to a 
charge under this section, 
involving material or a 
performance which is harm- 
ful to juveniles but not 
obscene: 


a The defendant is 


the “parent, -(gaardian, *or 5 


spouse of the juvenile in- 
volved. 


(2) The juvenile in- 
volved, at the time _ the 
material or performance was 
presented to him was accom- 
panied by his parent or 
guardian who, with knowl- 
edge of its character, con- 
sented to the material or 
performance being furnished 
Or presented to the juve- 
nile. 


(3) The juvenile ex- 
hibited to the defendant or 
his agent or employee a 
drabey.carda; > -driverts 2it- 
cense, birth certification, 
Marriage license, or other 
CffLrCcial or apparently 
Gffrenal document pur- 
porting to show that such 
juvenile was eighteen years 
of age or over or married, 
and the person to whom such 
document was exhibited did 
not otherwise have reason- 
able cause to believe that 
such juvenile was under the 
age of eighteen and un- 
married. 


(CC) Tt tec an ate irm=— 
ative defense to a charge 
under this section, in- 
volving material or a per- 
formance which is obscene 
or harmful to juveniles, 
that such material or per- 
formance was furnished or 
presented for a bona fide 
medical, scientific, edu- 
cational, governmental, 
judicial, or other proper 
purpose, by a physician, 
psychologist, sociologist, 
scientist, teacher, li- 
brarian, clergyman, prose- 
CUEOr, | STudge,. "(Or orener 
proper person. 


(D) Whoever violates 
this section is guilty of 
disseminating matter harm- 
ful to juveniles. If the 
Material or performance 
involved is harmful to 
juveniles but not obscene, 
violation of this section 
is a misdemeanor of the 


first degree. Lf ~,the 
material or performance 
involved is obscene, 


violation of this section 
is a felony of the fourth 
degree. 


This section was held to be con- 
Stitutional by the Court of Common 
Pleas of Cuyahoga County in Grosser 
ve Woollett, 45 Ohio Miseget5) 2724 
ie hs 7 ho That decision was affirmed 
by the Court of Appeals on May 29, 
Bins ay 


Race ZO fes2l PLONIbIts the Sutnhny boug fide studies or 


pandering of obscenity involving a researcn, Aprerian, -eler= 
minor. gyman, brosecutor, Judge, 
Ole Bobo f) perso Mavi nd, a 

(A) No person, with proper interest in the 
knowledge of the character Material or performance. 
of the material or per- 
formance involved, shall (SF Whoever violates 
do any of the following: Cirpeersectscn Pissiguimhuy. OF 

pandering obscenity in- 

CL) Create, .repro- volving» e minor, "a felony 
duce, or publish any of thee fourth "degree. Lt 
obscene material that has the offender has previously 
aeurminore <ast one «(cf “its been convicted of a viola- 
participants or portrayed tionm*of this section; ‘then 
observers, when the of- pandering obscenity involv- 
fender knows that the ing a@ minor is’a felony of 
Material will be used for the third degree. 
commercial exploitation or ee 
will be publicly dissemi- R.Ce 2907233 Lpromibies.-decep— 
nated or displayed, or tion to cbtain. matter. harmful to 
when he is reckless in juveniles. 
that ‘regard; 

(A) No person, for 

(2) Exhibit or ad- the purpose of enabling a 
vertise for sale or dis- Juvenile to obtain’ -any 
semination, sell, or pub- material or gain admission 
licly disseminate or dis- to any performance which 
play any obscene material is harmful to juveniles, 
that has a minor as one of sihal iy “dog 4eriher “yor «the 
1S. participants + or. -por- following: 
trayed observers; 

(1) Falsely repre- 

(3) Create,. direct, sent that he is the 
Or produce an obscene per- parent, guardian, or 
formance, that has a minor spouse of such juvenile; 
as one of its participants, 
when the offender knows (2) Furnish such 
that it will be used for jJuveniie with any identi- 
commercial exploitation or fication or document pur- 
will be publicly presented, porting to show that such 
or when he is reckless in juvenile is eighteen years 
that regard; of age or over or married. 

(4) Advertise for (B) No juvenile, for 
presentation, present, or the purpose of obtaining 
Participate in presenting any material or gaining 
an obscene performance, admission to any perform- 
that has a minor as one of ance which is harmful to 
its participants, when the juveniles, shall do either 
performance is presented of the following: 
publicly, or when admission 
is charged for the _ per- a Falsely repre- 
formance; sent that he is eighteen 

years of age or over or 

(5) Possess or con- married; 
trol any obscene material, ; 
that has a minor as one of a) Exhibit any 
its participants, with identification or document 
purpose to violate division purporting to show that he 
(A) (2) or (4) of this: sec- is eighteen years of age 
tion. Or over Or married. 

(B) It is an affirm- (C} Wicever violates 
ative defense to a charge tase: meee. ae guilty of 
under this section that the decept on © ortain matter 
material Or performance harmrul ts juveniles, a 
invoived was disseminated nisdemeancr of the second 
Or presented for a _ bona degcer. A juvenile who 
fide. medical,  ,scientific, PRs te Oise i sion (Blow of 
educational, religious, this sevteans) sxall ibe -ad- 
governmental, judicial, or JIG a: es euraly child, 
other proper purpose, by or ap rae Ct fisno2eLeton of 
fo a pivsicion,. payoholo- eet a , be appro- 
Gist... Sociclogist,.. ¢cien- Sree ae . ‘Chenter “AS. 
tist, teacher, pe: som, pur 6 Ce. at bat “ade. 


4. Miscellaneous Statutes 


RG, 290 7224 Dr Ohi phish com= 
pelling acceptance of objectionable 
material as a condition to the sale 
or delivery of other material. 


(A) NOWDeErson, asa 
cConditron. tothe wisabes tor 

delivery of any material 

orm) goods,-of ‘wany kind, 

shall, over the objection 

of the purchaser or 

consignee to accept = any 
other material reasonably 
believed to be obscene, or 
which PE furnished or 
presented to a juvenile 
would..\bew: in- ~wiohationy of 
section 2908 ¢.54 of the 
Revised Code. 


(B) Whoever violates 
this section tiswgquidty: et 
compelling acceptance. of 
objectionable materials, a 
felony of the fourth 
degree. 


In addition to the presumptions 


of notice and intent R.C. 2907.351 
provides that the chief legal officer 
may give actual notice of the char- 
acter of material or a performance. 


(B) Without limita- 
tion on the manner in which 
Such notice may be given, 
actual notice of the char- 
acter of material or a per- 
formance may be given in 
writing by the chief legal 
officer of the jurisdiction 
in which the person to whom 
the notice is directed does 
business. SUCK!) NOLLCe, 
regardless of the manner in 
WOLCME pie. US.sgnven,. shat. 
identify the sender, iden- 
tify the material or per- 
formance involved, state 
whether it is obscene or 
harmful to juveniles, and 
bear the date of such 
notice. 


R,C., 2907.36 Gmants standing to 
the chief legal officer and any person 
who has received notice pursuant to 
RC. “2907, 35 (8), £60) Dring oan, acoLon 
for a declaratory judgment to deter- 
mine whether a particular material or 
performance is obscene. 


(A) Without limita- 
tion on the persons other- 
wise entitled to bring an 


TR iule 290 Ti BANC. pexchudes a 


motion picture operator from crimi- 
nal‘liability.,. The Court ief Appeals 


of Cuyahoga County has held that this 
exclusion is unconstitutional. 
state v._Burgun, 49 Ohio App.2d 112, 


LZ Ear LOG 


action> forms a’ Weclaratory 
judgment pursuant to sec- 
hions  2/21500. TOVzi Ze Saon 
the Revised Code, involving 
the same issue, the fol- 
lowing persons have 
Standing to bring such an 
action to determine whether 
particular materials or 
performances are obscene or 
harmful to juveniles: 


(1) The chief legal 
officer of the juris- 
diction in which there is 
reasonable cause to 
believe that section 
AG OPS LP Or HZ 90743 CaO eent he 
Revised Code is being or 
is about to be violated; 


@2)) Any person who, 
pursuant to division (B) 
of  séction’ 2907235 othe 
Revised Code, has received 
notice in writing from a 
chief legal officer stat- 
ing that particular ma- 
terials or performances 
are obscene or harmful to 
juveniles. 


(B) Any party to an 
action for a declaratory 
judgment pursuant to divi- 
sion (A) of this section 
is entitled, upon his 
Leqiest, StO1.tl Lab onscne 
merits within five days 


after joinder of the 
issues, and the court 
shall render judgment 


within five days after 
trial is concluded. 


ros) AN action. for a 
declaratory judgment pur- 
Suant to division (A) of 
this section shall not be 
brought during the _ pend- 
ency of any civil action 
Or criminal prosecution, 
when the character of the 
particular materials or 
performance involved is at 
issue in the pending case, 
and either of the fol- 
lowing apply: 


(es) EDener, .ofe =the 
parties to the action for 
a declaratory judgment is 
a. party to, “they penvang 
case; 


CD A judgment in 
the pending case will ne- 
‘cessarily constitute res 
judicata as to the char- 
acter of the materials or 
performances involved. 


(D) A Civile aceon 
Or criminal prosecution in 
which “the ‘character ron 


particul2r materveals. ¢ (or 
perirommances4 161 et issue; 
buoughtyy durin the pend- 


ency tel an sactiorn- for 4 
déclaratory judgment ~in- 
volving the same issue, 
Shall be stayed during the 
pendency of the action for 
agdeclharatory, fudgméent. 


(E) The facts+that,.a 
violation of section 
CGHes leer 200; ware Ort ie 
Revised Code. occurs prior 
to a judicial determination 
Obie tuie. scharacters. Of - the 
material or performance in- 
volved «in the-.violation, 
does not relieve the of- 
fender. of . criminal. lia- 
prrirty” “fort thes vrorar ion, 
even though prosecution may 
be stayed pending the 
judicial determination. 


R.cCoue29Q)7 231" provides “Chat. tre 
chief legal officer: of ai jurisdiction 
May bring an action to enjoin the pan- 
dering). of. obscenity. idr,..the  dis- 
semination of matter harmful to juve- 
hives. 


(A) Where it appears 
thatis Sechionie 2307-23) .or 
2907.32 of the Revised Code 
is being or is about to be 
violated, the chief legal 
officer of “the Surrsdvetivon 
in- which whhel'viokatiaon is 
taking place or is about to 
take place may bring an 
actvon Lo "eniein.,the vio- 
Ieheal@hare The aefendant, 
upon his request, is en- 
CLeELed) “Gea. trate “One (tie 
merits within five days 
after joinder of the 
TSsnes sand, them courte shall 
render judgment within five 
days -atterw™ triad, fist, con= 
cluded. 


(B) Premises used or 
occupied for repeated vio- 
ILENE OnE Geeks Weta BSOw ysl 
or 2907.32 0f “the: Revised 
Code constitute a nuisance 
Subject to abatement pur- 
Suank towesectron=s 3767.02 
to 3767.99 of the Revised 
Code. 


5. Nuisance 
RECs. 2S otc) eE ines a. nol 


Sance to include a place where obscene 
films are prepared cr shown. 


(Gs) "Nuisance™ means 
that whicn is defined and 


declared by Ftatutes “to be 
Such Ten@wvalse) (means «any 
place nigh Ge We leas are EE 
hewaness). | ass 2onetLony, — ©: 
prostitution C : 
permitted, cor Ss amet AY) Gx 


xn Ss iS, nOr wanv place, -inwor 
POCA Sw Leo) indecent, 

SUVS, ex . opscene 
rr. OF Past] negatives, 
mon) plate , positives, 
MS@desagned, to be. pro- 
ECan (One) java Screen!» for 

lon filws:, or glase 


1 

a 

t 

£ 

i) 

exhinpi 

Spr12S) either gn negative 
Of PesSieive rormedesigned 
POM exaportione -pmimnse: lor 
glass slides either ),in 
nECaoives Or posreive "form 
designed for exhubition by 
projection . om /xa |-screeni, 
are photographed, manufac- 
tured, developed, screen- 
e 


Gin odilionlreeol, ove tonelavsie— 

wise developed, screened, 

exhibited, or otherwise 

prepared or shown, and the 
personal property and con- 
tLehbeipused= im meonducting 

anc rmarmrtarnang, -any “such 

piece) for many such) pur- 

pose. Thas chapter: shall 

not affect ary newspaper, 

Wagazine or other publi- 

cation entered as second 

Chass, matter by ‘the post- 

office department. 

RC. No swe mprovides \that any 
person who conducts, owns an inter- 
est in, is employed by, or in control 
of a nuisance shall be enjoined. 


Any person, who uses, 
occupies, establishes, or 
conducts j-ay nudisance, »<:Or 
aids or abets therein, and 
the Owner, agent, Or 
lessee of any interest in 
any such nuisance together 
with the persons employed 
DnyGrinan) scomtnols. offs any 
such nuisance by any such 
owner, agent, or lessee is 
GUeLLY Wor Marmncalning= a 
nuisance and shall be en- 
joined as provided in 
sections SIS 1 5 WS to 
S76,  incmusive, Lois the 
Revised Code. 


RAC. VB o7. 03) provi destahat Gene 
attorney general, the prosecuting 
attorney or any, citizen of the county 
May maintain an action bo abate a 
nuleance. 


Whenever a nuisance 


qi sising, the attorney 
general, the. sprocecucing 
attorne. Of .the county “17 
WhuGe “Jeu Rus anCces ex— 
1sts,,.@r any person who 15 
ay te Zener See County 
feo ooo? lt. Je emerson. 2b 
eGuiry Tr the mame of the 
Sree mon the relation 
Cin Soe ai ROmne ve to SMO Tekin 
PG Cire ae Pace, attorney, Or 
DAN Ser., Lo anpate such 
r ata and £6 per-— 
De 2 Ar snin the person 


Maintaining the ‘same from 

further muintenance there- 

sb LE Stren SaAcehor 9 is 

instituted by a person 
other than the prosecuting 
SUCCEORE Se | cOue,  Cneterala gone se Ksso\S 
eral, the complainant shall 
Oe Ga it é: hond to the 
person against whom = com- 
Dilaint Vis’ made, witht good 
and sufficient surety to be 
AD OUOVEO Gey Ene COU camo 
clerk thereof, -in the. sum 
of not Tess than) Five: hun- 
dred dollars, to secure (to 
the party enjoined the 


damages he may sustain if 
SUCH) aCe On Salsa wrong: UiMLy 
brought, not prosecuted to 
final judgment, wor! is nfdis- 
Mussed. Ole cue nOtimann— 
tained), OT! tf21m) is’ finaadly 
Gecided that the injunction 
ought not to have been 
granted. ‘The party thereby 
aggrieved by the issuance 
Of suches injyungetron 4h sual 
have recourse against said 
bond for all damages suf- 
fered, including damages to 
his property)! per son,/. Or 
character and including 
reasonable attorney's fees 
incurred by him in making 
defense to said action. 


The obscenity nuisance abatement 
procedure authorized by the above 
Statutes was found to be constitu- 
tional in State ex rel. Keating v. 
Vixen, 35: -Ohies St22dq) 205 9 (los) se) and 
States 6x) "rel. “Bwindiev er WE EnOout. A 
Stitchy es? COnLonst. 20 IOS en LO74) ee CAN 
appeal in the Ewing case was dismissed 
by the United States Supreme Court in 
Art Theater’Guild, Inco -v. (Ewing,, 421 
U. Som? eo 7 Oe 


At that time the definition of 
obscenity waS contained Bae OUR 5 
2905.34.’ The Ohio Supreme Court has 
stated that statute contained a “far 
more generalized description of ob- 
scenity “han®* “tha@ found: amo rR.C: 
290 7.00 (FORV a Statesv.  burgun; supra, 
56 “OhPG 7S 8. 20"at 360% 


In Vance v. Universal Amusement, 
Ince; LOO 'SsCt. L569 5980) Ff iowever, 
the Supreme Court held that the Texas 
nuisance law, which is similar to that 
of Ohio, was UnconStitutional. 9 Texas 
law permitted a restraint of the ex- 
hibition of a moticn picture which had 
not been finally adjudicated to be ob- 
scene. A temporary injunction could 
be issued upon a showing of probable 
Success on the merits. There was no 
provision in? the Fexas, /taw., Tor 
treating this. type ..of case .dif-= 
ferently from any other case. For 
Such a restraint to be valid, there 
must be an assurance of a prompt final 
Judicial determination of the film's 
obscenity. 


Ohio does have a provision for 
the prompt determination of nuisance 
cases. R.C. 3767.05* provides! that 
such cases shall be set for trial at 
the first term of the court and shall 
have precedence over most other 
Civil sections. 


The action, provided 
for “inl” USections. + 3767.03 
and 3767.04 of the Revised 
Code, shall be set down 
for. “trial ate) tnenntirse 
term. “of the, court — [and 
shall have precedence over 
all other cases. ‘except 
crimes, election contests, 
OF InyuncuLons.. ne 


6. Municipal Corporations 


R.C. "715.54 “grantss imunreipaL 
corporations the authority to re- 
strain and prohibit obscene ma- 
terials. 


Any ‘municipal  cor- 
poration may restrain and 
prohibit distribution, 
sale and exposure for sale 
of books, papers, pictures 
and periodicals or  ad- 
vertising matters of an 
obscene or immoral nature. 


PUBLIC INDECENCY 18 § 5903 


“very carefully, very carefully’ was not mitted intimate relations with common- 
reversible error where defendant had ad- _wealth’s principal witness. Id. 


§ 5903. Obscene and other sexual materials 


(a) Offenses defined.—No person, knowing the obscene charac- 
ter of the materials involved, shall: 


(1) display or cause gr permit the display of any explicit sexual 
materials as defined in subsection (c) in of on any window, 
showcase, newsstand, display rack, billboard, display board, view- 
ing screen, motion picture screen, marquee or similar place in 
such manner that the display is visible from any public street, 
highway, sidewalk, transportation facility or other public thor- 


oughfare, or in arty business or commercial establish 
minors, as a part of the general public or otherwise, are or will 
probably be exposed to view all or any-part of such materials; 


possession with intent to sell, lend, distribute, exhibit or give 
away or show any obscene materials to any person 17 years of 
age or older, or knowingly advertise any obscene materials in any 
manner; 

(3) design, copy, draw, photograph, print, utter, publish or in 

-any manner manufacture or prepare any obscene materials; 

(4) write, print, publish, utter or cause to be written, printed, 
published or uttered any advertisement or notice of any kind. 
giving information, Hireuiihontisirselliest tly, stating or purporting to 
state where, how, from whom, or by what means any obscene 
materials can be purchased, obtained or had; or 


doing any act or thing mentioned in this subsection. 


(b) Definitions.—As used in this section the following words and 
phrases shall have the meanings given to them in this subsection: 


“Community.” For the purpose of applying the “contemporary 
community standards” in this section, community means the State. 


“Knowing.” As used in subsection (a), knowing means having 
general knowledge of, or reason to know or a belief or ground for 
belief which warrants further inspection or inquiry of, the character 
and content of any material described therein which is reasonably 
susceptible of examination by the defendant. 

“Obscene materials.” Any literature, including any book, maga- 
zine, pamphlet, newspaper, storypaper, comic book or writing, and 
any figure, visual representation, or image including any drawing, 


photograph, picture or motion picture, if; — 
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18 § 5903 OFFENSES AGAINST PUBLIC ORDER 


(1) the average person applying contemporary community stan- 


dards would find that the subject matter taken as a whole 
appeals to the prurient interest; 


(2) the subject matter depicts or describes in a _ patently offen- 
sive way, sexual conduct of a type described in this section; and 


(3) the subj ect matter, taken as a whole, lacks serious literary, 
artistic, political, | educational or scientific _value. 


Ba ee gett Patently offensive ees or de- 


SRAatINEAUA everetBey facto and ow exhibition o: a the geni- geni- 
tals. a Gt TEN coed ch Ue SL 


“Transportation facility.” .Any conveyance, premises or place 
used for or in connection: with public passenger transportation, 
whether by air, rail, motor vehicle or any other method, including 
aircraft, watercraft, railroad cars, buses, and air, boat, railroad and 
bus terminals and stations. 


(c) Dissemination to minors.—No_ person shall knowingly dis- 
seminate by sale, loan-or otherwise explicit sexual materials to_a 
lminor/ “Exphcit sexual materials,’ as used in this subsection, 
means materials which are obscene or: 


(1) any picture, photograph, drawing, sculpture, motion picture 
film, or similar visual representation or image of a person-or 
- portion of the human body which depicts nudity, sexual conduct, 
or sadomasochistic_ abuse_and which is harmful to minors; or 


(2) any book, pamphlet, magazine, printed matter however 
reproduced, or sound recording which contains any matter enu- 
~merated in paragraph (1), or explicit and detailed verbal descrip-_ 


tions or narrative accourits of sexual exc excitement, § sexual conduct, 


————- ———$—_.. ee ee, Se es rae 


or sadomasochistic abuse ; and which hich, taken as a whole, is harmful 
to _minors. 


(d) Admitting minor to show.—It shall be unlawful for any 

person knowingly to exhibit for monetary consideration to a fninor/ 
SS eee eer rr oor 

or knowingly to sell to a minor an admission ticket or pass. or 


knowingly to admit a minor for a monetary consideration to 1 to premis- 
es! whereon there is exhibited, a motion | picture. show or < or other 


conduct, ¢ or Radermecenitae abuse and Bnet is harmful to minors, 
except that the foregoing shall not apply to any minor accompanied_ 
by his parent. 

(e) Definitions.—As used in subsections (cy) and (d) of this sec- 
tion: 


(1) “Minor” means_any person under the age of 17 years. 
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(2) “Nudity” means the showing of tne human male or female 
genitals, pubic area, or buttocks with less than a fully opaque 
covering, or the showing of the female breast with less than a 
fully opaque covering of any portion thereof below the top of the 
nipple, or the depiction of covered male genitals in a discernibly 
turgid state. 


(3) “Sexual conduct” means acts of masturbation, homosexual- 
ity, sexual intercourse,.or physical contact with a person’s clothed 
or unclothed genitals, pubic area, buttocks or, if such person be a 
female, breast. 


(4) “Sexual excitement” means the condition of human male or 
female genitais when in a state of sexual stimulation or arousal. 


(5) “Sadomasochistic abuse” means flagellation or torture by 
or upon a person clad in undergarments, a mask or bizarre 
costume, or the condition of being fettered, bound or otherwise 
physically restrained on the part of one so clothed. 


(6) “Harmful to minors” means that quality of any description 
,.of representation, in whatever form, of nudity, sexual conduct, 
“sexual excitement, or sadomasochistic abuse, when it: 


(i) predominantly appeals to the prurient, shameful, or mor- 


bid interest of minors; and 
(ii) is patently offensive to prevailing standards in the adult 
- community as a whole with respect to what is suitable material 
for minors; and 


(iii) is utterly without redeeming social importance for mi- 
ek Na eta ke atcha 


nors. 


(7) “Knowingly” means having general knowledge of, or rea- 
son to know, or a belief or ground for belief which warrants 
further inspection or inquiry of both: 

(i) the character and content of any material described herein 
which is reasonably susceptible of examination by the defend- 
ant; and 

... (ii) the age of the minor: Provided, however, That an honest 


mistake_-shall-constitute-an-exeuse from liability hereunder if 


(f) Requiring sale as condition of business dealings,—No per- 
son shall knowingly require any distributor or retail seller as a 


comic book, writing, drawing, photograph, figure or image, or any 

written or printed matter, or any article or instrument to purchase 

or take by consignment for purposes of sale, resale or distribution 

any obscene literature, book, magazine, pamphlet, newspaper, sto- 

rypaper, paper, comic book, writing, drawing, photograph, figure or 
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image, or any written or printed matter of an obscene nature or any 
article or instrument of an obscene nature. 


(g) Injunction.—The attorney for the Commonwealth may insti- 


tute proceedings in equity in_ the court. rt of ¢ _common pleas of the 
county_in which any person violates or clearly is about to violate 
this section for the purpose of enjoining such violation. The court 
shall issue an injunction only after written notice and hearing and 
only against the defendant to the action. The court shall hold a 
hearing within three days after demand by the attorney for the 
Commonwealth, one of which days must be a business day for the 
court, and a final decree shall be filed in the office of the prothono- 
tary within 24 hours after the close of the hearing. A written 
memorandum supporting the decree shall be filed within five days 
of the filing of the decree. The attorney for the Commonwealth 
shali prove the elements of the violation beyond a reasonable doubt. 
The defendant shall have the right to trial by jury at the said 
hearing. 


(h) Criminal prosecution.—- 

(1) Any person who violates subsection {2) oF Gs guilty of a 
misdemeanor of the first degree. Viclation of su iolation of subsection (a) isa 
felony of the third he third degree if the offender has previously been 
convicted of a violation of subsection (a) or if the material was 
sold, distributed, prepared or published for the purpose of resale. 

(2) Any person who violates subsection (c) or (d) is guilty of a 
misdemeanor of the first degree, Violation of subsection (c) or 
(d) is a felony of the third degree if the offender has previously_ 
been convicted of a violation of subsection (c) or (d). 

(3) Findings made in an equity action shall not be binding in 
the criminal proceedings. 

(i) Right to jury trial~—The right to trial.by jury shall be 
preserved in all proceedings under this section. 

(j) Exemptions.—Nothing in this section shall apply to any rec- 
ognized historical society or museum accorded charitable status by 
the Federal Government, any county, city, borough, township or 
town library, any public library, any hbrary of any school, college 
or university or any archive or library under the supervision_and. 
control of the Commonwealth or a political subdivision. 

(k) Ordinances or resolutions.—Nothing in this chapter shall be 
construed to invalidate, supersede, repeal or preempt any ordinance 
or resolution of any political subdivision insofar as it is consistent 
with this chapter, and political subdivisions further retain the right 
to reguiate any activities, displays, exhibitions or materials not 
specifically regulated by this chapter. 

1972, Dec. 6, P.L. 1482, No. 334, § 1, effective June 6, 1973. As amended 


1977, Nov. 5, P.L. 221, No. 68, § 1, effective in 60 days; 1980, Oct. 16, P.L. 
978, No. 167, § 2, effective in 60 days. 
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§ 43.04 
(a2) A person commits an offense if he knowingly 
owns, invests in, finances, controls, supervises, or 
rneiages A pi ostitution enterprise t that. Uses two or 
more pr stitutes. 
(b) An offense under this section is a felony of the 
third degree 
{Acts 1973, bord Leg., p. 883, ch. 399, § 1, eff. Jan. 1, 1974.] 


Aggravated Promotion of Prostitution 


§ 43.95. Compelling Prostitution 
(a) A person commits an offense if he kno owingly: 
(1) causes another by force, threat, or fraud 


to commit prostitution; | or 
(2) causes by any means a person younger 
than 17 years to commit Prostitution, Pe ates ty 

(b) An offense under this section is a felony of the 
second dezree_- ee Be 
[Acts 1973, 63rd Leg., p. 883, ch. 399, § 1, eff. Jan. 1, 1974.] 
§ 43.05. Accomplice Witness: Testimony and Im- 

Muncy 

{2) A party to an offense under this subchapter 
may be required to furnish evidence or testify about 
the offense. 

(b) A party to an offense under this subchapter 
may not be prosecuted for any offense about which 
he is required to furnish evidence or testify, and the 
evidence and testimony may not be used against the 
pariy in any adjndicatory proceeding except 3 prose- 
cution for : woravated perjury. 

(c) For purposes of this section, “adjudicatory pro- 
g” yneans a proceeding before a court or any 

geney of government in which the legal 
fights, powers, duties, or privileges of specified par- 
ties are determined. 

(a) A conviction under this subchapter may be had 
upon the uncorroborated testimony of a party to the 
offense. 
{Acts 1873, c3rd Leg., p. 888, ch. 399, § 1, eff. Jan. 1, 1974.] 

[Sections 43.07 to 43.20 reserved for Sapens sion} 


SUBCHAPTER B. \OBSCENITY) 


ay ant 
es FG ave 


means material or a perform- 


(A) the average person, applying oe - 
, rary community star dards would find that 


taken as a whole appeals to the prurient inter- 
est in sex; 
(8) depicts or describes: 


2 ’ 
‘ently offensive representations or de- 


(i) p2 


' F yey Vn 

scriotions of ultimate sexual ties normcl Gi 
Eee xX 

pe ryerte od, actual or simulated, inclidiny sexu- 

} ee Pe eset Sb ee tials mere 


nee ee ee fre aS he 


Es 


| 
| 
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(11) patently offensive representations or 
descriptions of masturbation, excretory fune- 
tions, sadism, masochism, lewd exhibition of 
the genitals, the male or female genitals in a 
state of sexual stimulation or arousal, covered 
male genitals in a discernibly turgid state or 2 
device designed and marketed es useful pri- 
marily for stimulation of the hurian genital 
organs; and 


CODE ell 


(C) taxen as a whole, lacks serious literary, 
artistic, political, and Bea tie value. 


(2) “Material” means anything tangible that 
is capable of being used or adapted to arouse 
interest, whether through the medium of read- 
ing, observation, sound, or in any other manner, 
but does not include.an actual three dimensional 
obscene device. 

(3) “Performance” means a play, motion pic- 
ture, dance, or other exhibition performed be- 
fore an audience. 


means so offensive 
current community 


(4) “Patently offensive” 
on its face as to affront 
standards of decency. 


(5) “Promote” means to manufact 
sell, give, provide, lend, meil, deliver, transfer, 
transmit, publish, di: stribute, circulate, dissemi- 
nate, present, exhibit, of advertise, or to offer or 
agree to do the same. 


ure, issue 


(6) “Wholesale promote” means to manufac- 
ture, issue, sell, provide, mail, deliver, transfer, 
transmit, publish, distribute, dead, disserai- 
oo or to a or agree to do the sarne for 


(1D) : = ison e ee” means a device inclid- 
ing a dildo or artificial vagina, designed or 
Riceheted as useful primarily for the stimulation 
of humen genita! orcans. 

(b) If any of the depictions or descriptions of 
sexual conduct deseridbed tn this section are deelared 


by a court of compe tent jurisdiction to he as awfully 
included herein, this declaration shal! not invandute 
this section a3 to cther patently ofiensive sexual 
conduct included herein. 
oe 1973, Grd User ny S83 chy 399) Merrett 1 lo ie 

Amended by Acts 1975, Gith Leg., p. 872, ch. 153, § 1, eff. 
Sept. J, 1975: Aces 1978, Géin Lewy p. 197+ ch. 778, & 1, fe. 
Sept. 1, 1979.] 

Secticas 3 and 4 cf the 1979 amendatory act provided 

“Saci 3. If any portion of “tas Act Is declared -cr-iwfut Sy a crurt of 
competent jurisdiction, this declarstian does aot invalicate any ot! er portions of 
tnis Act 

“Sec. 4. This Act appiies onty to offansas committs3 on of aftar ts effective 
dats, UA crimicai action far an orrterse Seine defure this Act's effective 
WS leuS Qos. eda Ue aw ae ta thefrra tha aphicctiee te Mh Big Ane aad 
Sections 43 2i 3°d 43.23, Ferra Code 35 19 exis e before tre cfh-wtive vale 
of this Act, are < Paad Le affeer for tris: cure VW tr z VERA GR try 
effect, For ta nuracss of tt Sectvon, an off : C tte dre th 

R : aie Np ar ee 
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43.22. Obscene Display or Distribution 


(a) : person coinmits an offense if he intentional- 
ly or knowingly displays or distributes an obseene_ 
photosraph, drawing, or similar visual representa- 
tion or other obscene material and is reckless about 
whether a person is present who will be offended or 
alarmed by the display or distribution. 


(b) An offense under this section is _a Class. C 
is teineanor. 
{Acts 1973, 63rd Leg., p- 883, ch. 399, § I, eff Jan. 1, 1974] 


§ £3.23. Obscenity 
(a) A person commits an offense if, knowing its 
content and character, he wholesale promotes or 


possesses with intent to wholesale promote any ob- 


cene mater ial Or: obscene device. : 


ida 


(b) An offense under Subsection (a) of this section 
is a felony of the third degree. 

(c) A person commits an offense if, knowing its 
content and character, he: 


1) promotes or possesses with intent to pro- 
ig 


mote any obscene material or obscene device; or 


(2) produces, presents, or directs an. obscene. 


erformance or participates in a portion thereof 
that is obscene or that contributes to its obsceni- 
ty. 
(d} An offense under Subsection (c) of this section 
is a Class A misdemeancr. 


(e) A person who promctes or wholesale promotes 
obscene material or an obscene device or possesses 
the same with intent to promote or wholesale pro- 
_ mote it in the course of his business is presumed to 
do so with knowledge of its content and character. 


(f) A person who possesses six or more ebscene 
devices or identical or similar obscene articles is 
presumed to possess them with intent to promote the 


Gz) This section dves not apply to a person who 
possesses OF distributes obscene material or obseene 
devices or participates in conduct otherwise pre- 
serited hy this section when the possesion, partici- 
pation, or conduct ovcurs in the course of law en- 
forcement activities. 
ies \a73, GBrd Leg. ip. 833) chi 3S9) 9) lefiidan. 
Amended dy Acts 1079. 66th ee) D. "1973, Gay. vi 
SEDtam Loe} 


Sectioas 3 and 4 of the 1979 amesdatory act provided: 


“Sec. 3. If any portion of this Act is declared unlaw'ul by a court of 


Comeetect jursidiction, this declaration does not invalidate any other portions of 
this Act 


SSG 0S) sels Act aanhese only to offenses Rementis ed on or after its effectiv» 
date. A criminal action for an offense cermimitted before this Act's effective 
date is governed ty tie tawin existance before the “re tive Gate of tit5 Act, and 
Seetis 43.21 and 43.23, PesalCode, asin existence pefer2 theteifective Jae 
of this Act, gre contiqued in effect for this purpose as if this Ait were not in 
effect. For the oursose of this section, an offense 1s comroatted before the 


effective Sate of this Act if ary elemert of the off anse is commitie ! Defore the 
; 


§ 43.24. 
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Mate 


(a) For purpose 
CO) Sinor: 

than 17 years. 
(2) “Harmful” 


whose dominant theme taken asa W hole: 
(A) appea 


sells, distributes, exhibits, or posse 
or exhibition to a min 


rial to Minor. 


AS 
cos) 


of 


this section: 


means 


an individual 


materi: al” me 
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Sale, Distribution, or Display. of Harmful 


younger 


eans material 


minor, in sex, nudity, or excretion; 


(B) is patently offensive to preva 
dards tn us adult community as a whole 
respect to what 1s suitable for minors; 


ls to the prurient interest of a 


iling stun- 


with 
and 


(C) is utterly without redeeming social val- 
ue for minors. 
(b) A person commits an offense if, knowing that 
the material is harmful: 
(1) and knowing the person Bie a minor, he 
es for sale, 


distribution, 
material; 
(2) he cisplays harmful material and is reck- 


less about whether a ra 


be offended or 
(3) he hires, employs, or uses a 


accompl's sh or assist i 


any of the acts 
- (b)(2) of this 


that: 


mental, or other similar justification; or 


a 


p: are nt 


se 


nm doing roy @ ake 


inor is present 
alarmed by the display; 


or harmful 


t who will 


or 


a minor to do or 


éomplishing 


-orohibited in Subsection (b)(1) or 


ction. 
(c) It is a defense to prosecution un 


} 


der this section 


(1) the sale, distribution, or exhibition was by 
a person having scientific, educational, govern- 


(2) the sale, distribution, or exhibition was to 
accompanied by a a consenting 


minor who 


Was 


, guardian, or spouse. 


(d) An offense under this section is_a Class A 


misdemeanor 


u nless 


tion (b)(3) of this see 


of the 


§ 43.25. 


thirc. docree. 
[Acts 1972, €8rd Leg, p. 283, ch. 399, § 


‘t] 


EEL 


(a) In this section: 


(1) “Sexual 


performance” 


it_is committed under Subsec- 


on in. which event it isa felony 


Sexnal Performance 


Means 


Sy a Chiid 


1, eff. Jan, 1, 1974.] 


any per- 


formance or part thereof that includes sexual 


conduct by a child younger than 17 yea 


(2) “Obscene 
performance that includes sexual conduct by a 
child younger than 17 years of age of any mate- 


sexual performance” 


rial that-is-obscene, as 
section 43.21 of this code. 


ed 


(Si; ‘Sexai W conduct” 


sexual 


Pyaike 
rEce 


el i 


i PeOuUrsEe, 


5 


) 


irs 


rs of age. 


means any 


that terin is defined by 


neans actual or simulat- 


deviate 


sexual 


inter- 
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mance” means any play, 
teak. He ince, or other visua £ rep- 
a that j is exhibited before an audience, 


means to procure, manufac- 


ture, issue, sel, oe provide, lend, maul, deliver, 
transfer, transmit, publish, distribute, chelate 
dissemiz ees resent, exhibit, or advertise or to 


te do any of t 
“Simulated” means the explicit depiction 
<ual conduct that creates the appezrance of 
sexual conduct and during which the 
in the conduct exhibit any 


a 
persons engaging 
u of the breasts, genitals, or 


portion 


incovered 
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2 above. | 
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| 


has the 


: 3) 


this cede. 


intercourse 
ection 43.01 ps 
pao ic abuse” has the meaning 
“Section 43 3.24 of this ecde. 


nm a sexual performance. A parent cr | 
zn or eustedian of a child younger than 
i se commits an offense if he ceaserts to 
the par teination x7 the child in a sexual perform-- 
ance. 
{c} An offence under Sudsection (b) of this section 
is a feieny of the second _dearee 


d} A person commis 
(d} P 
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character and content of the material, “ usa 
directs, or promotes an obscene performance that 
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(3) oral testimony by 2 witness to the sexual 
performance as to the age of the child based on 
the child’s appearance at the time; 

(4) expert medical testimony based on the 
appearance of the child engaging in the sexual 
performance; or 


(5) any other method authorized by law or by 
the rules of evidence at common law. | 
{Added by Acts 1977, 65th Leg., p. 1933, ch. 381, § 1, eff. 
June 10, 1977. Arsrisled by Acts 1979, 66th Leg., p. 1976, 
ch. 779, § 1, eff. Sept. 1, 1979.] 
ectron 2 of the 1979 amendatory act provided: 
“Fruis Act 2oaties on'y to offenses com:mrtted on or after its effective date. A 
crimumal action for an offense committed tefare this Act’s effective date is 
gaverred by the law in existence esac the cffense was committed, and Section 
3 25, Pena: Code, as im existence before the effective date of this Act, is 
continued in effect far this purpas2 as if this Act were nat in effect. For the 


purpose of this section. an offense 1s committed before the -*5--+ 
Act if any etement of tr> -fF-—-- 


9.66.010 


(1) Wherein any fighting between men or animals or 
birds shall be conducted; or, 

(2) Wherein any intoxicating liquors are kept for un- 
lawful use, sale or distribution; or, 

(3) Where vagrants resort; and 

Every act unlawfully done and every omission to per- 
form a duty, which act or omission 

(1) Shall annoy, injure or endanger the safety, health, 
comfort, or repose of any considerable number of per- 
sons; or, 

(2) Shall offend public decency; or, 

(3) Shall unlawfully interfere with, befoul, obstruct, 
or tend to obstruct, or render dangerous for passage, a 
lake, navigable river, bay, stream, canal or basin, or a 
public park, square, street, alley or highway; or, 

(4) Shall in any way render a considerable number of 
persons insecure in life or the use of property; 

Shall be a public nuisance. [1971 ex.s. c 280 § 22; 
1909 c 249 § 248; 1895 c 14 § 1; Code 1881 § 1246; 
RRS § 2500.] 


Severability——Construction——1971 ex.s. c 280: "If any provision 
of this 1971 amendatory act, or its application to any person or cir- 
cumstance is held invalid, the remainder of the act, or the application 
of the provision to other persons or circumstances is not affected: Pro- 
vided, That should provisions of this 1971 amendatory act pertaining 
to the playing of bingo, or holding raffles, permitting the operation of 
amusement games be held invalid or unconstitutional by the supreme 
court of the state of Washington as being violative of Article II, sec- 
tion 24, of the Constitution of the state of Washington, then the provi- 
sions hereof relating to each such item as aforesaid specifically 
declared invalid or unconstitutional by such court shall remain inoper- 
ative unless and until the qualified electors of this state shall approve 
an amendment to Article II, section 24, of the Constitution which may 
remove any constitutional restrictions against the legislature enacting 
such laws.” [1971 ex.s. c 280 § 21.] 


Devices simulating traffic control signs declared public nuisance: 
RCW 47.36.180. 


Highway obstructions: Chapter 47.32 RCW. 
Navigation, obstructing: Chapter 88.28 RCW. 
Parimutuel betting on horse races permitted: RCW 67.16.060. 


9.66.020 Unequal damage. An act which affects a 
considerable number of persons in any of the ways spec- 
ified in RCW 9.66.010 is not less a public nuisance be- 
cause the extent of the damage is unequal. [1909 c 249 § 
249; Code 1881 § 1236; 1875 p 79 § 2; RRS § 2501.] 


9.66.030 Maintaining or permitting nuisance. Every 
person who shall commit or maintain a public nuisance, 
for which no special punishment is prescribed; or who 
shall wilfully omit or refuse to perform any legal duty 
relating to the removal of such nuisance; and every per- 
son who shall let, or permit to be used, any building or 
boat, or portion thereof, knowing that it is intended to 
be, or is being used, for committing or maintaining any 
such nuisance, shall be guilty of a misdemeanor. [1909 c 
249 § 250; Code 1881 § 1248; 1875 p 81 § 14; RRS § 
2502.] 


9.66.040 Abatement of nuisance. Any court or mag- 
istrate before whom there may be pending any proceed- 
ing for a violation of RCW 9.66.030, shall, in addition to 
any fine or other punishment which it may impose for 
[Title 9 RCW—>p 52] 


Title 9 RCW: Crimes and Punishments 


WASHING TOY 


such violation, order such nuisance abated, and all prop- 
erty unlawfully used in the maintenance thereof de- 
stroyed by the sheriff at the cost of the defendant: 
Provided, That if the conviction was had in a justice 
court, the justice of the peace shall not issue the order 
and warrant of abatement, but on application therefor, 
shali transfer the cause to the superior court which shall 
proceed to try the issue of abatement in the same man- 
ner as if the action had been originally commenced 
therein. [1957 c 45 § 4; 1909 c 249 § 251; Code 1881 §§ 
1244, 1245; 1875 p 80 §§ 10, 11; RRS § 2503.] 


Jurisdiction to abate a nuisance: State Constitution Art. 4 § 6 
(Amendment 28). 


9.66.050 Deposit of unwholesome substance. Every 
person who shall deposit, leave or keep, on or near a 
highway or route of public travel, on land or water, any 
unwholesome substance; or who shall establish, maintain 
or carry on, upon or near a highway or route of public 
travel, on land or water, any business, trade or manu- 
facture which is noisome or detrimental to the public 
health; or who shall deposit or cast into any lake, creek 
or river, wholly or partly in this state, the offal from or 
the dead body of any animal, shall be guilty of a gross 
misdemeanor. [1909 c 249 § 285; RRS § 2537.] 


Discharging ballast: RCW 88.28.060. 
Disposal of dead animals: Chapter 16.68 RCW. 
Filth removal: RCW 70.20.160, 70.20.170. 


Water pollution: Chapter 35.88 RCW, RCW 70.54.010 through 70- 
.54.030, chapter 90.48 RCW. 


Chapter 9.68 
OBSCENITY AND PORNOGRAPHY 


Sections 

9.68.015 Obscene literature, shows, etc. Exemptions. 

9.68.030 Indecent articles, etc. 

9.68.050 "Erotic material” Definitions. 

9.68.060 "Erotic material" Determination by court——La- 
beling Penalties. 

9.68.070 Prosecution for violation of RCW 9.68.060——Defense. 

9.68.080 Unlawful acts. 

9.68.090 Civil liability of wholesaler or wholesaler—-distributor. 

9.68.100 Exceptions to provisions of RCW 9.68.050 through 
9.68.120. 

9.68.110 Motion picture operator or projectionist exempt, when. 

9.68.120 Provisions of RCW 9.68.050 through 9.68.120 
exclusive. 

9.68.130 "Sexually explicit material"——Defined Unlawful 
display. 

9.68.140 Promoting pornography Class C felony 
Penalties. 


Immoral dances prohibited: RCW 67.12.040, 67.12.070. 
Injunctions, obscene materials: Chapter 7.42 RCW. 
Public indecency: Chapter 9A.88 RCW. 


Sufficiency of indictment or information, obscene literature: RCW 
10.37. 130. 


Telephone calls using obscene language: RCW 9.61.230 through 
9.61.250. 


9.68.015 Obscene literature, shows, etc. Exemp- 
tions. Nothing in *this act shall apply to the circulation 
of any such material by any recognized historical society 
Or museum, the state law library, any county law library, 

(1983 Ed.) 


Obscenity And Pornography 


the state library, the public library, any library of any 
coilege or university, or to any archive or library under 
the supervision and control of the state, county, munici- 
pality, or other political subdivision. [1959 c 260 § 2.] 
*Reviser's note: “this act” [1959 c 260] consists of RCW 9.68.015 


and the amendments to RCW 9.68.010; that section was later repealed 
by 1982 c 184 § 11. 


9.638.030 Indecent articles, etc. Every person who 
shall expose for sale, loan or distribution. any instrument 
or article. or any drug or medicine, for causing unlawful 
abortion: or shall write, print, distribute or exhibit any 
card, circular, pamphlet, advertisement or notice of any 
kind, stating when, where, how or of whom such article 
or medicine can be obtained, shall be guilty of a misde- 
meanor. [1971 ex.s. c 185 § 2; 1909 c 249 § 208: RRS § 
2460.] 


Advertising cures of venereal diseases: RCW 9.04.030. 
Manufacture or sale of means of abortion: RCW 9.02.030. 


9.68.050 "Erotic material” Definitions. For the 
purposes of RCW 9.68.050 through 9.68.120: 

(1) “Minor” means any person under the age of 
eighteen years; 

(2) “Erotic material" means printed material, photo- 
graphs, pictures, motion pictures, and other material the 
dominant theme of which taken as a whole appeals to 
the prurient interest of minors in sex; which is patently 
offensive because it affronts contemporary community 
standards relating to the description or representation of 
sexual matters or sado—masochistic abuse; and is utterly 
without redeeming social value; 

(3) "Person" means any individual, corporation, or 
other organization; 

(4) "Dealers", "distributors", and “exhibitors” mean 
persons engaged in the distribution, sale, or exhibition of 
printed material, photographs, pictures, or motion pic- 
tures. [1969 ex.s. c 256 § 13.] 


Severability 1969 ex.s. c 256: “If any provision of this 1969 
amendatory act. or its application to any person or circumstance is 
held invalid, the remainder of the act or the application of the provi- 
sions to other persons or circumstances, is not affected.” [1969 ex.s.c 
256 § 21.] 


9.68.060 "Erotic material” Determination by 
court Labeling Penalties. (1) When it appears 
that material which may be deemed erotic is being sold, 
distributed, or exhibited in this state, the prosecuting at- 
torney of the county in which the sale, distribution, or 
exhibition is taking place may apply to the superior 
court for a hearing to determine the character of the 
material with respect to whether it is erotic material. 

(2) Notice of the hearing shall immediately be served 
upon the dealer, distributor, or exhibitor selling or 
otherwise distributing or exhibiting the alleged erotic 
material. The superior court shall hold a hearing not 
later than five days from the service of notice to deter- 
mine whether the subject matter is erotic material 
within the meaning of RCW 9.68.050. 

(3) If the superior court rules that the subject mate- 
rial is erotic material. then, following such adjudication: 
(1983 Ed.) 


9.68.070 


(a) If the subject material is written or printed, the 
court shall issue an order requiring that an "adults only" 
label be placed on the publication, if such publication is 
going to continue to be distributed. Whenever the supe- 
rior court orders a publication to have an “adults only” 
label placed thereon, such label shall be impressed on 
the front cover of all copies of such erotic publication 
sold or otherwise distributed in the state of Washington. 
Such labels shall be in forty-eight point bold face type 
located in a conspicuous place on the front cover of the 
publication. All dealers and distributors are hereby pro- 
hibited from displaying erotic publications in their store 
windows, on outside newsstands on public thoroughfares, 
or in any other manner so as to make them readily ac- 
cessible to minors. 

(b) If the subject material is a motion picture, the 
court shall issue an order requiring that such motion 
picture shall be labeled “adults only". The exhibitor 
shall prominently display a sign saying “adults only” at 
the place of exhibition, and any advertising of said mo- 
tion picture shall contain a statement that it is for adults 
only. Such exhibitor shall also display a sign at the place 
where admission tickets are sold stating that it is unlaw- 
ful for minors to misrepresent their age. 

(c) Failure to comply with a court order issued under 
the provisions of this section shall subject the dealer, 
distributor, or exhibitor to contempt proceedings. 

(d) Any person who, after the court determines mate- 
tial to be erotic, sells, distributes, or exhibits the erotic 
material to a minor shall be guilty of violating RCW 
9.68.050 through 9.68.120, such violation to carry the 
following penalties: 

(i) For the first offense a misdemeanor and upon con- 
viction shall be fined not more than five hundred dollars, 
or imprisoned in the county jail not more than six 
months; 

(ii) For the second offense a gross misdemeanor and 
upon conviction shall be fined not more than one thou- 
sand dollars, or imprisoned not more than one year; 

(iii) For all subsequent offenses a felony and upon 
conviction shall be fined not more than five thousand 
dollars, or imprisoned not less than one year. [1969 ex.s. 
c 256 § 14.] 

Severability——1969 ex.s. c 256: See note following RCW 9.68.050. 


9.68.070 Prosecution for violation of RCW 9.68- 
.060——Defense. In any prosecution for violation of 
RCW 9.68.060, it shall be a defense that: 

(1) If the violation pertains to a motion picture, the 
minor was accompanied by a parent, parent's spouse, or 
guardian; or 

(2) Such minor exhibited to the defendant a draft 
card, driver's license, birth certificate, or other official or 
an apparently official document purporting to establish 
such minor was over the age of eighteen years; or 

(3) Such minor was accompanied by a person who 
represented himself to be a parent, or the spouse of a 
parent, or a guardian of such minor, and the defendant 
in good faith relied upon such representation. [1969 ex.s. 
c 256 § 15.] 


[Title 9 RCW—p 53} 
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Severability 1 969 _ ex.s. c 256: See note following RCW 9.68.050. 


9.68.080 Unlawful acts. (1) It shall be unlawful for 
any minor to misrepresent his true age or his true status 
as the child, stepchild or ward of a person accompanying 
him, for the purpose of purchasing or obtaining access to 
any material described in RCW 9.68.050. 

(2) It shall be unlawful for any person accompanying 
such minor to misrepresent his true status as parent, 
spouse of a parent or guardian of any minor for the 
purpose of enabling such minor to purchase or obtain 
access to material described in RCW 9.68.050. [1969 
ex.s. € 256'9°16,] 


Severability ——1969 ex.s. c 256: See note following RCW 9.68.050. 


9.68.090 Civil liability of wholesaler or wholesaler- 
distributor. No retailer, wholesaler, or exhibitor is to be 
deprived of service from a wholesaler or wholesaler— 
distributor of books, magazines, motion pictures or other 
materials or subjected to loss of his franchise or right to 
deal or exhibit as a result of his attempts to comply with 
this statute. Any publisher, distributor, or other person, 
or combination of such persons, which withdraws or at- 
tempts to withdraw a franchise or other right to sell at 
retail, wholesale or exhibit materials on account of the 
retailer's, wholesaler's or exhibitor’s attempts to comply 
with RCW 9.68.050 through 9.68.120 shall incur civil 
liability to such retailer, wholesaler or exhibitor for 
threefold the actual damages resulting from such with- 
drawal or attempted withdrawal. [1969 ex.s. c 256 § 
UA | 


Severability ——1969 ex.s. ¢ 256: See note following RCW 9.68.050. 


9.68.100 Exceptions to provisions of RCW 9.68.050 
through 9.68.120. Nothing in RCW 9.68.050 through 
9.68.120 shall apply to the circulation of any such mate- 
rial by any recognized historical society or museum, the 
state law library, any county law library, the state li- 
brary, the public library, any library of any college or 
university, or to any archive or library under the super- 
vision and control of the state, county, municipality, or 
other political subdivision. [1969 ex.s. c 256 § 18.] 


Severability 1969 ex.s. c 256: See note following RCW 9.68.050. 


9.68.110 Motion picture operator or projectionist 
exempt, when. The provisions of RCW 9.68.050 through 
9.68.120 shall not apply to acts done in the scope of his 
employment by a motion picture operator or projection- 
ist employed by the owner or manager of a theatre or 
other place for the showing of motion pictures, unless 
the motion picture operator or projectionist has a finan- 
cial interest in such theatre or place wherein he is so 
employed or unless he caused to be performed or exhib- 
ited such performance or motion picture without the 
knowledge and consent of the manager or owner of the 
theatre or other place of showing. [1969 ex.s. c 256 § 
19.] 


Severability —— 1969 ex.s. ¢ 256: See note following RCW 9.68.050. 
[Title 9 RCW—p 54] 
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9.68.120 Provisions of RCW 9.68.050 through 9.68- 
-120 exclusive. The provisions of RCW 9.68.050 through 
9.68.120 shall be exclusive. [1969 ex.s. c 256 § 20.] 


Severability ——1969 ex.s. c 256: See note following RCW 9.68.0S0. 


9.68.130 "Sexually explicit material"——De- 
fined Unlawful display. (1) A person is guilty of un- 
lawful display of sexually explicit material if he 
knowingly exhibits:'such material on a viewing screen so 
that the sexually explicit material is easily visible from a 
public thoroughfare, park or playground or from one or 
more family dwelling units. 

(2) "Sexually explicit material" as that term is used 
in this section means any pictorial material displaying 
direct physical stimulation of unclothed genitals, mas- 
turbation, sodomy (i.e. bestiality or oral or anal inter- 
course), flagellation or torture in the context of a sexual 
relationship, or emphasizing the depiction of adult hu- 
man genitals: Provided however, That works of art or of 
anthropological significance shall not be deemed to be 
within the foregoing definition. 

(3) Any person who violates subsection (1) of this 
section shall be guilty of a misdemeanor. [1975 Ist ex.s. 
© [56x48 Hel 


9.68.140 Promoting pornography——Class C fel- 
ony Penalties. A person who, for profit-making pur- 
poses and with knowledge, sells, exhibits, displays, or 
produces any lewd matter as defined in RCW 7.48A.010 
is guilty of promoting pornography. Promoting pornog- 
raphy is a class C felony and shall bear the punishment 
prescribed for that class of felony, except that upon con- 
viction of promoting pornography the court shall impose 
a fine of not less than five thousand dollars per count. 
nor more than fifty thousand dollars per count. In im- 
posing the criminal penalty, the court shall consider the 
wilfulness of the defendant's conduct and the profits 
made by the defendant attributable to the felony. All 
fines assessed under this chapter shall be paid into the 
general treasury of the state. [1982 c 184 § 8.] 


Severability ——1982 c 184: See RCW 7.48A.900. 
Class C felony Authorized sentence: RCW 9A.20.020. 


Chapter 9.68A 
CHILD PORNOGRAPHY 


Sections 

9.68A.010 Definitions. 

9.68A.020 Employing, using, etc., or permitting minor to engage in 
sexually explicit conduct for commercial use Class 
B felony Defense. 

9.68A.030 Sending, bringing into state, possessing, publishing, 
printing, etc., obscene matter involving minor engaged 
in sexually explicit conduct Class C felony. 

9.68A.900 Severability 1980 c S3. 


Communication with minor for immoral purposes: RCW 9A.44.110. 


9.68A.010 Definitions. Unless the context clearly re- 
quires otherwise, the definitions in this section apply 
throughout this chapter. 
; (1983 Ed.) 


Perjury 


(1) "Commercial use" means to sell, barter, trade, or 
otherwise exchange for consideration. 

(2) "Minor" means a person under the age of eighteen 
years. 

(3) "Photograph" means to make a print, negative, 
slide, motion picture, videotape, or other mechanically 
reproduced visual material. 

(4) "Erotic fondling" means the touching of a person's 
clothed or unclothed genitals, pubic area, buttocks, or a 
female breast area for the purpose of sexual stimulation 
or gratification of the audience. 

(5) "Sexually explicit conduct" means actual or 
simulated: 

(a) Sexual intercourse, including genital—genital, oral— 
genital, anal—genital, or oral—anal, whether between per- 
sons of the same or opposite sex; 

(b) Bestiality; 

(c) Masturbation; 

(d) Sado—masochistic abuse for the purpose of sexual 
stimulation; 

(e) Erotic fondling; and 

(f) Lewd exhibition of the male or female genitals or 
buttocks, or female breasts. 

(6) Visual or printed matter means any film, photo- 
graph, negative, slide, motion picture, video tape, book, 
magazine, or other mechanically reproduced visual or 
printed material. [1980 c 53 § 1.] 


9.68A.020 Employing, using, etc., or permitting mi- 
nor to engage in sexually explicit conduct for commercial 
use———Class B felony Defense. A person who: 

(1) Knowing that such conduct will be photographed 
or displayed for commercial use, employs, uses, per- 
suades, induces, entices, or coerces a minor to engage in 
sexually explicit conduct; or 

(2) Being a parent, legal guardian, or person having 
custody or control of a minor, knowingly permits the 
minor to engage in sexually explicit conduct, knowing 
that the conduct will be photographed or displayed for 
commercial use; 
is guilty of a Class B felony. 

In a prosecution under this chapter, it is not a defense 
that the defendant did not know the victim's age: Pro- 
vided, That it is a defense, which the defendant must 
prove by a preponderance of the evidence, that at the 
time of the offense the defendant reasonably believed the 
alleged victim to be at least eighteen years of age based 
on declarations by the alleged victim. [1980 c 53 § 2.] 


9.68A.030 Sending, bringing into state, possessing, 
publishing, printing, etc., obscene matter involving minor 
engaged in sexually explicit conduct———Class C felony. 
A person who knowingly sends or causes to be sent, or 
brings or causes to be brought, into this state for sale or 
distribution, or in this state possesses, prepares, pub- 
lishes, or prints with intent to distribute, sell, or exhibit 
to others for commercial consideration, any visual or 
printed matter which is obscene, knowing that the pro- 
duction of such matter involves the use of a minor en- 
gaged in sexually explicit conduct and that the matter 
depicts such conduct, is guilty of a Class C felony. 
(1983 Ed.) 


Chapter 9.72 


This section does not apply to acts which are an inte- 
gral part of the exhibition or performance of the motion 
picture when such acts are done within the scope of em- 
ployment by a motion picture operator or projectionist 
employed by the owner or manager of a theater or other 
place for the showing of motion pictures, unless the mo- 
tion picture operator or projectionist has a financial in- 
terest in such theater or place wherein employed or 
unless the operator or projectionist caused to be per- 
formed or exhibited the performance or motion picture 
without the consent of the manager or owner of the the- 
ater or other place of showing. [1980 c 53 § 3.] 


9.68A.900 Severability 1980 c 53. If any provi- 
sion of this act or its application to any person or cir- 
cumstance is held invalid, the remainder of the act or 
the application of the provision to other persons or cir- 
cumstances is not affected. [1980 c 53 § 5.] 


Chapter 9.69 
OBSTRUCTING JUSTICE 


Sections 


9.69.100 Withholding knowledge of felony involving violence—— 


Penalty. 
Labor and industries officer, disobeying subpoena to appear before: 
RCW 43.22. 300. 


Legislative hearings, failure to obey subpoena or testify: RCW 44. 16- 
.120 through 44.16.150. 


Obstructing governmental! operation: Chapter 9A.76 RCW. 
Wills, fraudulently failing to deliver: RCW 11.20.010. 


9.69.100 Withholding knowledge of felony involving 
violence——Penalty. Whoever, having witnessed the ac- 
tual commission of a felony involving violence or threat 
of violence or having witnessed preparations for the 
commission of a felony involving violence or threat of 
violence, does not as soon as reasonably possible make 
known his knowledge of such to the prosecuting attor- 
ney, police, or other public officials of the state of 
Washington having jurisdiction over the matter, shall be 
guilty of a gross misdemeanor: Provided, That nothing in 
this act shall be so construed to affect existing privileged 
relationships as provided by law. [1970 ex.s. c 49 § 8.] 


Reviser's note: "this act" [1970 ex.s. c 49] is codified as RCW 9.48- 
.010, 9.48.060, 9.69.100, 10.31.030, 10.37.033, 46.61.520, and 
72.50.040. 

Severability 1970 ex.s. c 49: "If any provision of this act, or its 
application to any person or circumstance is held invalid, the remain- 
der of the act, or the application of the provision to other persons or 
circumstances is not affected.” [1970 ex.s. c 49 § 9.] 


Chapter 9.72 
PERJURY 


Sections 
9.72.090 


Agricultural co—ops, false statements: RCW 24. 32.330. 


Detention of documents. 


Committal of witness 


Banks and trust companies 
false swearing in bank or trust company examinations: RCW 
30.04.060. 
[Title 9 RCW—p 55] 


SB 4309 Sexual Exploitation of Children 
By Senators Talmadge, Vognild, Hughes and others 
Prohibiting the sexual exploitation of children. 


The current chapter on child pornography is repealed. In its stead, 
Criminal penalties are established for a range of actions involving 
sexual exploitation of minors. "Sexual exploitation" is defined 
as compelling, causing, or allowing a minor to engage in sexually 
explicit conduct which is then photographed or observed. This 
conduct is a class’ B felony if the minor is under 16 years of age 
and a class* C felony if the minor is under 18. Patronizing a 
prostitute under 18 years of age is a class C felony. 


Developing or printing sexually explicit visual materials involving 
minors under 16 is a class C felony. The sale, financing, or distri- 
bution of such materials is a class C felony, while possession is 
@ gross misdemeanor. Procedures for forfeiture of sexually explicit 


material, materials used to manufacture them, and moneys received 
from the sale of such materials are established. Film processors 
who believe they have received prohibited materials for developing 
are required to report that fact to law enforcement. Failure to 
report 1S a gross misdemeanor. 


Communication with a minor under 16 years of age for immoral purposes 
is a gross misdemeanor unless the person has a previous conviction 
of any offense involving sexual exploitation of minors, any sex 
offense, or any family offense. In those cases, communication with 
a minor for immoral purposes is a class C felony. 

Exploited minors are entitiea to attorneys' fees if they prevail 


in a civil action arising out of a violation of the sexual 
exploitation act. 


EFFECTIVE: June 7, 1984 
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CERTIFICATION OF ENROLLED ENACTMENT 


SENATE BILL NO. 4309. 


Chapter 262, Laws of 1984 


48th Legislature 
Regular Session 


EFFECTIVE DATE: June 7, 1984 


Passed the Senate January 19, oped 84 


Yeas 48 Neys Q 
Passed the House February 17, 19 84 
as amended 
Yeas 97 Nays Oris 


i 2/28/84 - The Senate refused to concur in the 
4 House amendment and asked the House to recede. 
fF) 3/2/84 - The House insisted on its position 
#'\ and asked the Senate for a conference. 
tt} 3/3/84 - The Senate granted a conference. CESEIRLOATE 


=, 3/5/84 - The House adopted the I, Sidwey R. Swyder. Secretary of the Senate of the. 2 


KE report of the Free Conference State of Washingtos do bereb | that the attached 

cm, Committee and passed the bill as; .woyeg Senate Bill No. 309" Sabet ee 
: amended by Free Conference as passed by the Senate and the House of Represente- 
« Yeas 96 Nays 0 sives o the dates bereow set forth. 


| 3/5/84 - The Senate adopted the 
: report of the Free Conference Committee and passed the 
bill as amended by the Free Conference Conmittae. 

s Yeas 48 Nays 0 


, Secretary of the Sonate 
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ENGROSSED SENATE BILL HO. 4309 
AS AMENDED BY TEE FREE CONFERENCE COMMITTES 


State of Washington 48th Legislature 198% Regular Session 


by Senators Talmadge, Vognild, Hughes, Hemstad, Moore, Hayner, 
Granlund, Woody and Peterson 


Prefiled with the Secretary of the Senate January 6, 1984. Read 
first time January 9, 1984, and referred to Committee on Judiciary. 
AN ACT Relating to sexual exploitation of children; adding new 
sections to chapter 9.68A RCW; repealing section 1, chapter 53, Laws 
of 1980 and RCW 9.68A.010; repealing section 2, chapter 53, Laws of 
1980 and RCW 9.68A.020; repealing section 3, chapter 53, Laws of 1980 
and RCW 9.68A.030; repealing section 5, chapter 53, Laws of 1980 and 
RCW 9.68A.900; repealing section 9A.88.020, chapter 260, Laws of 19375 


lst ex. sess. and RCW 9A.44.110; and prescribing penalties. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 


NEW SECTION. Sec. 1. The legislature finds that the prevention 
of sexual exploitation and abuse of children constitutes a government 
objective of surpassing importance. The care of children is a sacred 
trust and should not be abused by those who seek commercial gain or 
personal gratification based on the exploitation of children. 

The legislature further finds that the protection of children 
from sexual exploitation can be accomplished without infringing on a 
constitutionally protested activity. The definition of "sexually 
explicit conduct” and other operative definitions demarcate a line 
between protected and prohibited conduct and should not inhibit 


legitimate scientific, medical, or educational activities. 


NEW SECTION. Sec. 2. Unless the context clearly indicates 
otherwise, the definitions in this section apply throughout the 
chapter. 

(1) To “photograph” means to make a print, negative, slide, 
motion picture, or videotape. A “photograph” means any tangible item 
produced by photographing. 

(2) “Visual or printed matter" means any photograph or other 
material tae contains a reproduction of a photograph. 


(3) “Sexually explicit conduct” means actual or simulated: 
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(ai Sexual intercourse, including genital-genitai, oral-genitai, 
anal-qenital, or oral-anal, whether between persons of the same or 
cpposite sex or between humans and animals; 

{b) Penetration of the vagina or rectum by any object; 

ic} Masturbation, for the purpose of sexual stimulation of the 
viewer; 

(d)} Sadomasochistic abuse for the purpose of sexual stimulation 
of the viewer; 

(e) Exhibition of the genitals or unclothed pubic or rectal areas 
of any minor for the purpose of sexual stimulation of the viewer; 

(f£) Defecation or urination for the purpose of sexual stimulation 
of the viewer; and 

(g) Touching of a person's clothed or unclothed genitals, pubic 
area, buttocks, or breast area for the purpose of sexual stimulation 


of the viewer. 


NEW SECTION. Sec. 3. (1) A person is guilty of sexual 
exploitation of a minor if the pergon: 

(a) Compels a minor by threat or force to engage in sexually 
explicit conduct, knowing that such conduct will be photographed or 
part of a live performance; 

(b) Aids or causes a@ @inor to engage in sexually explicit 
conduct, knowing that such conduct will be photographed or part of a 
live performance; or 

(c) Being a parent, legal guardian, or person having custody or 
control of a minor, permits the minor to engaga in sexually explicit 
conduct, knowing that the conduct will be photographed or part of a 
live performance. 

(2) Sexual exploitation of a minor is: 

(a) A class B felony punishable under chapter 9A.20 RCW if the 
minor exploited is less than sixteen years old at the time of the 
offense; and 

(b) A class C felony punishable under chapter 9A.20 RCW if the 
minor exploited is at least sixteen years old but less than eighteen 


years old at the time of the offense. 
NEW SECTION. Sec. 4. A person who: 
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Sec. 8 


ae Knowingly develops, Guplicates, pudlishes, Orin tse, 
disseminates, exchanges, finances, attempts to finance, or sells any 
visual or printed matter that depicts a minor engaged in an act of 
sexually explicit conduct; or 

(2) Possesses with intent to develop, duplicate. publish, print, 
disseminate, exchange, or seli any visual or printed matter that 
depicts a minor engaged in an act of sexually explicit conduct 
is guilty of a class C felony punishable under chapter 9A.20 RCW. 

(3) As used in this section, “minor” means a person under sixteen 


years of age. 


NEW SECTION. Sec. 5. (1) A person who knowingly sexds or causes 
to be sent, or brings or causes to be brought, into this state for 
sale or distribution, any visual or printed matter that depicts a 
Minor engaged in sexually explicit conduct is gui‘ty of a class C 
felony punishable under chapter 9A.20 RCW. 

(2) As used in this section, "minor" means a pérson under sixteen 


years of age. 


NEW SECTION. Sec. 6. {1) A person who knowingly possesses 
visual or printed matter depicting a minor engaged ‘n sexually 
explicit conduct is guilty of a gross misdemeanor. 

(2) As used in this section, “minor” means a person tinder sixteen 


years of age. 


NEW SECTION. Sec. 7. (1) A person who, in the course of 
processing or producing visual or printed matter either privately or 
commercially, has reasonable cause to believe that the visual or 
printed matter submitted for processing or producing dep‘cis a minor 
engaged in sexually explicit conduct shall immediately report such 
incident, or cause a report to be made, to the proper law enforcement 


agency. Persons failing to do so ara guilty of a gross misdemeanor. 


(2) As used in this secticn, "minor" maans a person under sixteen 


years of age. 


NEW SECTION. Sec. 8. (1) A person who communicates with a minor 


for iesmoral purpeses is guilty of a gross misdemeanor, unless that 


person has previously been convicted cf a felony sexu.il offense under 
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chapter 9.638A, SA.4%, or 94.62 RCW or of any other felony sexuai 
offense in this or any other state, in which case the person is 
guiity of a class C felony punishable under chapter 9A.26 RCW. 

{2} As used in this section, "minor" means a person under sixteen 


years of age. 


NEW SECTION. Sec. 9. ‘{1) A person is guilty of patronizing a 
juvenile prostitute if that person engages or agrees or offers to 
engage in sexual conduct with a minor in return for a fee, and is 
guilty of a class C felony punishable under chapter 9A.20 RCW. 


(2) As used in this section, “minor” means a person under 


eighteen years of age. 


NEW SECTION. Sec. 10. (1) In a prosecution under section 3 of 
this act, it is not a defense that the defendant was involved in 
activities of law enforcement and prosecution agencies in the 
investigation and prosecution of criginal offenses. Law enforcement 
and prosecution agencies shall not employ minors to aid in the 
investigation of a violation of section 8 or 9 of this act. This 
chapter does not apply to individual case treatment in a recognized 
medical facility or individual case treatment by a psychiatrist or 
psychologist licensed under Title 18 RCW, or to lawful conduct 
between spouses. 

(2) In a prosecution under section 4, 5, 6, or 7 of this act, it 
is not a defense that the defendant did not know the age of the child 
depicted in the visual or printed matter: PROVIDED, That it is a 
defense, which the defendant must prove by a preponderance of the 
evidence, that at the time of the offense the defendant was not in 
possession of any facts on tha basis of which he or she should 
reasonably have known that the person depicted was a minor. 

(3) Im a prosecution under section 3 or 9 of this act, it is not 
a defense that the defendant did not know the alleged victim's age: 
PROVIDED, That it is a defense, which the defendant must prove by a 
preponderance of the evidence, that at the time of the offense, the 
defendant reasonably believed the alleged victim to be at least 
eighteen years of age based on declarations by the alleged victim, 


(4) In a prosecution under section 4, 5, or 8 of this act, it is 
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not a defense that the defendant did not know the alleged victim's 
age: PROVIDED, That it is a defense, which the defencant must prove 
by a preponderance of the evidence, that at the time of the offense, 
the defendant reasonably believed the alleged victim to be at least 
sixteen years of age based on declarations by the ableged victim. 

(5S) In a prosecution under section 4, 5, or 6 of this act, the 
state is not required to establish the identity of the alleged 


VEG him, 


NEW SECTICN. Sec. ll. The following are subject to seizure and 
forfeiture: 

(1) All visual or printed matter that depicts a m'nor engaged in 
sexually explicit conduct. 

(2} All raw materials, equipment, and other tangible personal 
property of any kind used or intended to be used to manufacture or 
process any visual or printed matter that depicts a minor engaged in 
sexually explicit conduct, and all conveyances, including aircraft, 
vehicles, or vessels that are used or intended for use to transport, 
or in any manner to facilitate the transportation cf, visual or 
printed matter in violation of section 4 or 5 of this act, but: 

(a) No conveyance used by any person aS a common carrier in the 
transaction of business as a common carrier is subject to forfeiture 
under this section unless it appears that the owner or other person 
tn charge of the conveyance is a consenting perty or privy toa 
violation of this chapter; 

{b) No property is subject to forfeiture under this section by 
reason of any act or omission established by the owner of the 
property to have been committed or omitted withovt the owner's 
knowledge or consent; 

(c) A forfeiture of property encumbered by a bona fide security 
interest 1s subject to the interest of the secured party if the 
secured party neither had knowledge of nor consentei to the act or 
omission; and 

(d) When the owner of a conveyance has been arrested under this 
chapter the conveyance may nae be subject to forfeiture unless it is 
seized or process is issued for its seizure within ten days of the 


Owner's arrest, 
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(3, Ail personal property, moneys, negotiabdDie instruments, 
securities, or cther tangible or intangible property furnished or 
intended to be furnished by any person in exchange for visual or 
printed matter depicting a minor engaged in sexually explicit 
conduct, or constituting proceeds traceable to any violation of this 
chapter. 

(4) Property subject to forfeiture under this chapter may be 
seized by any law enforcement officer of this state upon process 
issued by any superior court having jurisdiction over . the property. 
Seizure without process may be made if: 

ia) The seizure is incident to an arrest or a search under a 
search warrant or an inspection under an administrative inspection 
warrant; 

(b) The property subject to seizure has been the subject of a 
prior judgment in favor of the state in a criminal injunction or 
forfeiture proceeding based upon this chapter; 

(c) A law enforcement officer has probable cause to believe that 
the property is directly or indirectly dangerous to health Be safety; 
or 

(d) The law enforcement officer has probable cause to believe 
that the property was used or is intended to be used in violation of 
this chapter. 

(5) In th2 event of seizure under subsection (4) of this 
section, proceedings for forfeiture shall be deemed commenced by the 
seizure. The law enforcement agency under whose authority the 
seizure was made shall cause notice to be served within fifteen days 
following the seizure on the owner of the property seized and the 
person in charge thereof and any person having any known right or 
interest therein, of the seizure and intended forfeiture of the 
seized property. The notice may be served by any method authorized 
by law or court rule including but not limited to service by 
certified mail with return receipt requested. Service by mail shall 
be deemed complete upon airing within the fifteen day period 
following the seizure. 

(6) If no person notifies the seizing law enforcement agency in 


writing of the person's claim of ownership or right to possession of 
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seized items within forty-five days of the seizure, the item seizec 
shall be Geemed forfeited. 

.7) If any person notifies the seizing law enforcement agency in 
writing of the person's claim of ownership or right to possession of 
seized items within forty-five days of the seizure, the person or 
persons shall be afforded a reasonable opportunity to be hearc as to 
the claim or right. The hearing shall be before an administrative 
law judge appointed under chapter 34.12 RCW, except that any person 
asserting a claim or right may remove the matter to a court of 
competent jurisdiction if the aggregate value of the article or 
articles involved 1s more than five hundred dollars. The hearing 
before an administrative law judge and any appeal therefrom shall be 
under Title 34 RCW. In a court hearing between two or more claimants 
to the article or articles involved, the prevailing party shall be 
entitled to a judgment for costs and reasonable attorney's fees. The 
burden of preducing evidence shall be upon the person claiming to be 
the lawful owner or the person claiming to hava the lawful right to 
possession of the seized items. Tha seizing law enforcement agency 
shall promptly return the article or articles to the claimant upon a 
determination by the administrative law judge or court that the 
claimant is lawfully entitled to possession thereof of the seized 
items. 

(8) If property is sought to ba forfeited on the ground that it 
comstitutes proceeds traceable to a violation of this chapter, the 
seizing law enforcement agency must prove Dy a preponderance of the 
evidence that. the property constitutes preceeds traceable to a 
violation of this chapter. 

(9) When property is forfeited under this chapter the seizing 
law enforcement agency may: 

(a) Retain it for official use or upon application by any law 
enforcement agency of this state release the property to that agency 
for the exclusive use of anforcing this chapter; 

(b) Sell that which is not required to be destroyed by law and 
which tS not harmful to the public. The proceeds and all moneys 
forfeited under this chapter shall be used for payment of all proper 


expenses of the investigation leading to the seizure, including any 
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money delivered to the subject of the investigation by the law 
enforcement agency, and of the proceedings for forfei.ure and sale, 
including expenses of seizure, maintenance of custooy, advertising, 
actual costs of the prosecuting or city attorney, and court costs. 
Fifty percent of the money remaining after payment of these expenses 
shall be deposited in the criminal justice training account 
established under RCW 43.101.210 which shall be appronriated by law 
to the Washington state criminal justice training coumission and 
fifty percent shall be deposited in the general fund: of the state, 
county, or city of the seizing law enforcement agency; or 

(c) Request the appropriate sheriff or director of public safety 
to take custody of the property and remove it for disposition in 


accordance with law. 


NEW SECTION. Sec. 12. A minor prevailing in a civil action 
arising. from violation of this chapter is entitled to recover the 


costs of the suit, including an award of reasonable attorneys’ fees. 


NEW SECTION. Sec. 13. The following acts or parts of acts are 
each repealed: 

(1) Section 1, chapter 53, Laws of 1980 and RCW 9.6£A.010; 

(2) Section 2, chapter 53, Laws of 1980 and RCW 9.¢8A.020; 

(3) Section 3, chapter 53, Laws of 1980 and RCW 9.68A.030; 

(4) Section 5, chapter 53, Laws of 1980 and RCW 9.68A.900; and 

(5) Section 9A.88.020, chapter 260, Laws of 1975 lst ex. sess. 


and RCW 9A.44.110. 


NEW SECTION. Sec. 14. Sections 1 through 12 of this act are 


each added to chapter 9.68A RCW. 


NEW SECTION. Sec. 15. If any provision of this act or its 
application to any person or circumstance is hele invalid, the 
remainder of the act cr the application of the provision to other 


persons or circumstances is not affected. 
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ORDINANCE NO, G- 1746 


Ail ORDINANCE AMENDING THE ZONING ORDINANCE 

TO AUTHORIZE PURCHASE OR CONDEMNATION OF 

NONCONFORMING USES; ee AND REGULATING 

ADULT BOOKSTORES, A 

_. ESTABLISHMENTS AND ADULT THEATRES, AND 
DECLARING. AN EMERGENCY. 


- WHEREAS, it is recognized that there are some uses 
which, because of their very nature, are recognized as 
having serious objectionable operational characteristics, 
particulary when several of them are concentrated under 
certain circumstances thereby having a deleterious effect 
upon the adjacent areas; and 

- WHEREAS, special regulation of these uses is neces- i 
sary to insure that these adverse effects will not contribute 
to the blighting or downgrading of the surrounding neighbor- 
hoods; and ; 

WHEREAS, these uses include adult bookstores, adult 


motion picture theatres, and adult live entertainment estab- 
lishments; and 

: . WHEREAS, the primary control or regulation is for the 
purpose of preventing a concentration of these uses in any 


one area, 

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL Or THE 
CITY: OF PHOENTX. as) follows: 

SECIICN 1. That Appendix A of the City Code, che 
Zoning Ordinance, is hereby amended as follows: 


A. Amend Section 106, Nonconforning Uses, by the adci- 
tion of a new subsection D to read as rollows: 


“De *erne CLey. Counce by ordinance may authoriz 
the acquisition of private property by pur- 
chase or condecnation for the removal of 
nonconforming, uses and structures." 


B. Amend Chapter II, Definitions, by the addition of the 
following definitions: 


“Adult Bookstore. An Establishment: 
( 

1. Having as a substantial portion of its stock 
in trade, books, magazines and other periodi- 
cals depicting, describng or relating to 
‘specified sexual activities’ or which are 
characterized by their emphasis on matter 
depicting, describing or relating to 'speci- 
fied anatomical areas'; or 


LZ. ing as a substantial portion of its stock 
in trade, books, magaZzir T her periodi- 
cals and which excludes all minors from the 


.. premises or a section thereof.” 
“Adult Live Entertainment Establishment: 


An establishment which features topless or 

ot ton ancers, go-go dancers, exotic 

dancers, strippers, or similar entertainers." 
aS EO AS I Gee ee 


"Adult Theatre. An enclosed building or open-air 
drive-in theatre: 


1. Regularly used for presenting any film or plate 
negative,.film-or plate positive, film or tape. _ 
designed to be projected on a screen for exhibi- 
tion, or films, glass slides or transparencies, 
either in negative or positive form, designed 
for exhibition by projection on a screen de- 
picting, describing or relating to 'specified 
sexual activities’ or characterized by an 
emphasis on matter depicting, describing or 
relating to ‘specified anatomical areas’; or 


2. Used for presenting any film or plate negative, 
film or plate positive, film or tape designed to 
.be- projected on a screen for exhibition, or 
films, glass slides or transparencies, either 
in negative or positive form, designed for ex- 
hibition by projection on a screen and which 
regularly excludes all minors." 


pecified Sexual Activities: 


1. Human genitals in a state of sexual stimulation 
or arousal; 


2. Acts of human masturbation, sexual intercourse 
or sodony; 


3. Fondling or other erotic touching of human geni- 
tals, pubic region, buttock or female breast." 


"Specified Anatomical Areas: 

1. Less than completely and opaquely covered: . 
(a) Human genitals, pubic region, (b) buttock, 
and (c) female breast below a point immediately 
above the top of the areola; and 

2. Human male genitals in a discermibly turgid 


state, even if completely and opaquely covered." 


wee 


C. Amend Section 416-C, Permitted Uses, by eee 
the following permitted uses to read as follows 


"Booksellers and Rentals, except adult bookstores. 
Magazines, Retail Sales, except adult bookstores." 


D. Amend Section 417-B, Permitted Uses, by the addition 
_ of the following permitted uses in proper alpha- 
betical sequence to read as follows: 


"Adult Bookstore, Adult Theatre, Adult Live 
‘Entertainment Establishment, subject to the 
following conditions or limitations: 


l. None of the above listed uses may be located. 
within 1000 feet of any use in the same 
category or any other use listed above; and 


oe None-of theahave Listed uses may_be located 
ofa Lvate school 


accredited by the eee of Arizona or any of 


the following use disrrictrs: RE-43, RE-35, 
RE-24, R1-18, R1-14, R1-10, R1-8, Ri 6, R- st, 


R-4, R- 4A, R- 3/5 ES PAD- 1 chrough PAD-15; 


ose persons residing within a a oot 
radius of the Deceased bOcartOn 1s c ed 
anning Director, in 


which case the City Council may waive this 


requirement. 
3. Live Entertainment Subject to Permit. 


4. These provisions shall not be construed as 

permitting any use or act which is other- 

wise ‘prohibited or made punishable by law.' 
: SECTION 2. \ WHEREAS, the immediate operation of the 
- provisions of this ordinance is necessary for the preservation 
of the public peace, health and safety, an EMERGENCY is hereby 
declared to exist, and this ordinance shall be in full force 
and effect from and after its passage by the Council as required 
by the City Charter and is hereby exempted from the referendum 


clause of said Charter. *':: 
PASSED by the Council of the City of Phoenix this _ 3 


day of HOVEMSER EET. 7% 
MARGARET: Te HANGS 
PEA SOR 
ATIESL: 
DONNA CULSERTSON City Clerk 
APPROVED AS TO. FORM: ACTING 


UC VERDE RHUS 
REVIEWED Bz: 


MARVIN A. ANOREWS City Manager 


City Attorney 
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ORDINANCE NO, G- 1746 


AN ORDINANCE AMENDING THE ZONING ORDINANCE 
TO AUTHORIZE PURCHASE OR CONDEMNATION OF 
NONCONFORMING USES; DEFINING AND REGULATING 
BOOKSTORES , ADULT LIVE Se ee 
- -- ESTABLISHMENTS AS 


DECLARING AN EMERGENCY. 


- WHEREAS, it is recognized that there are some uses 
which, because of their very nature, are recognized as 
having serious objectionable operational characteristics 
particulary when several of them are concentrated under 
certain circumstances thereby having a deleterious effect 
upon the adjacent areas; and , 

- WHEREAS, special regulation of these uses is neces- 
sary to insure that these adverse effects will not contribute 
to the blighting or downgrading of the surrounding neighbdor- 
hoods; and . 

WHEREAS, these uses include adult bookstores, adult 
motion picture theatres, and adult live entertainment estab- 
lishments; and 

| WHEREAS, the primary contr “ol or regulation is for the 
- purpose of preventing a concentration of these uses in any 


one area, 


NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE 
CLEY OR, PHOENTG asi tolows:: 


SECTICN 1. That Appendix A of the City Code, the 
Zoning Ordinance, is hereby amended as follows: 


A. Amend Section 106, Nonconforming Uses, by the addi- 
tiloOn! CHmanewn SUDSeECE MOND mcon Geadmas rOLLowsir 


"D. The City Council by ordinance may authorize 
the acquisition of private property by pur- 
chase or condemnation for the removal of 
nonconforming uses and structures.” 


B. Amend Chapter II, Definitions, by the addition of the 
following definitions: 


“Adult Bookstore, An Establishment: 


1. Having as a substantial portion of its stock 
in trade, books, magazines and other periodi- 
Calsueepleting, \describna) or TreLatiae! to 
‘specified sexual activities’ or which are 
characterized by their emphasis on matter 
depicting, describing or relating to 'speci- 
fied anatomical areas'; or 


2. Having as a substantial portion of its stock 
in trade, books, magazines and other periodi- 
cals and which excludes all minors from the 
premises or a section thereof." 


“Adult Live Entertainment Establishment: 


An establishment which features topless or 
bottomless dancers, go-go dancers, exotic 
dancers, strippers, or similar entertainers." 


"Adult Theatre. An enclosed building or open-air 
drive-in theatre: 


l. Regularly used for presenting any film or plate 
negative,.film-or plate positive, film or tape. _. 
designed to be projected on a screen for exhibi- 
tion, or films, glass slides or transparencies, 
either in negative or positive form, designed 
for exhibition by projection on a screen de- 
picting, describing or relating to ‘specified 
sexual activities’ or characterized by an 
emphasis on matter depicting, describing or 
relating to 'specified anatomical areas’; or 


2. Used for presenting any film or plate negative, 
film or plate positive, film or tape designed to 
.be projected on a screen for exhibition, or 
films, glass slides or transparencies, either - 
in negative or positive form, designed for ex- 
hibition by projection on a screen and which 
regularly excludes all minors." 


"Specified Sexual Activities: 


1. Human genitals in a state of sexual stimulation 
Or arousal: 


2. Acts of human masturbation, sexual intercourse 
or sodomy; ' 


3. Fondling or other erotic touching of human geni- 
tals, pubic region, buttock or female breast. 


"Specified Anatomical Areas: 

1. Less than completely and opaquely covered: 
(a) Human genitals, pubic region, (b) buttock, 
and (c) female breast below a point immediately 


above the top of the areola; and 


2. Human male genitals in a discernibly turgid on 
state, even if completely and opaquely covered. 
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§ 14-198 


Editor's Note. — The 1971 amendment 
czisted Brunswick, Camden, Sfacoa and Trrrell 
trom the list of exempt counties. 


§ 14-193: Repealed by Session Laws 19735, e. 402. 


1977 CLEMULATIVE SUPPLEMENT 0 


WoeTttt 


CAhRirsaeg. 


STAPVT™SR i 


The first 1973 amezdment deleted Craven and 
the second 1973 amezdment deleted Stanly from 
the list of exempz counties. 


§ 14-202.1. Taking indecent liberties with children. — (2) A person is guilty 
of taking indecent liberties with children if, being 16 years of age or more and 
at least five years older than the child in question, he either: 

(1) Willfully takes or attempts to take any immoral, improper, or indecent 

2 liberties with any child of either sex under the age of 16 years for the 
Wat of arousing or gratifying sexual desire; or 

(2) Willtully commits or attempts to commit any lewd or lascivious act upon 

or with the body or any part or member of the body of any child of either 


sex under the age of 16 rears. 
_ () Taking indecent liberties with children is a~felexy—panishab 
drprisommentfer-netmorethan 10 reers_or hath (1935, e. 764; 


Editor’s Note. — The 1975 emendmenz 
effective Oct. 1, 1975, rewrote this section 
This section and § 14-177, ete. — 
Sections 14-177 and this section cen 
reconciled and both declared to be operstire 
without repugnence. State v. Copeland, 11 N.C 
Apo. 516, 181 S.E.2d 722, cert denied, 279 N.C 
512, 183 S_E-2d 623 (1971). J 
Section 14-177 condemns crimes ezsics= 


t 


n 
c 


at 
hire 
1s! = 
a 
chiéren than unnatural sexusl 2ets. Siete v. 
Copeland, i1 N.C. App. 516, 181 S.E.2d 722 cere 
Genied, 279 N.C 512, 183 S.b2d €24 (i973). 


le by a-fine, 
1975, c. 779.) 


7 5 14-202.10 eee aw 


Bor 


This section concemns those offenses of an 
usnatural sexue! necure egainst children under 
16 years of age by persons over 16 years of age 
which cannot be reached ard punished under the 
provisions of § 14-177. S<2te v. Copeland, 1] N.C. 
Asp. 316, 181 $.E.2¢ 122, cert. denied, 279 N.C. 
512, 183 S.E.2d €22 (1971). 

Because the two oilenses are separate and 
dstiret and the consctuest elements are not 
icentical, a violation of this section is not 2 lesser 
incleded offense oF th2 crime against nature 
Geserided in § 14-177. State vy. Copeland, 11 N.C. 
App. 516, 181 S.E.2d 722, cert. denied, 279 N.C. 
512, 183 S.E.2d 623 (1971). 

Applied in State v. Welis, 31 N.C. App. 736, 
229 S.E2d 437 (1976). 


§§ 14-202.2 to 14-202.9: Reserved for future codification purposes. 


ARTICLE 264. 
Adulé Estzblishments. 


§ 14-202.10. Definitions. — As used in this Article: . 
(1) “Adult bookstore” means < bockstore having as 2 preponderance of its 
ublications books, m2gazines, and other periodicals which are 


istin 


ished or characterized by their emphasis on matter depicting, 


describing, or relating to specified sexual activities or specified 
anatomical areas, as defined in this section. ; 

(2) “Adult estabiiskment” means en adult bookstore, edult motion picture 
theater, adult mini motion picture theater, or a massage business as 


defined in this section. 


(3) “Adult motion picture theater” means an enclosed building with a 
capacity of 50 or more persons used for presenting motion pictures, a 
preponderance of which ere distinguisned or c naracterized by an 
emphasis on matter depicting, describing, or relating to specified sexual 
activities or specified anatomicai ereas, as defined in this section, for 


observation by patrons therein. 
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(4) “Adult mini motion picture theater” means an enclosed building with 
a capacity for less than 50 persons used for presenting motion pictures, 
a preponderance of which are distinguished or characterized by an 
emphasis on matter depicting, describing, or relating to specified sexual 
activities or specified anatomical areas, as defined in this section, for 
observation by patrons therein. : i 

_ (5) “Massage” means the manipulation of body muscle or tissue by rubbing, 
stroking, kneading, or tapping, by hand or mechanical device. 

(6) “Massage business” means any establishment or business wherein 
massage is practiced, including establishments commonly known as 

ae clubs, physical culture studios, massage studios, or massage 
arlors. 

(7) “Sexually oriented devices” means without limitation any artificial or 
simulated specified anatomical area or other device or paraphenalia 
that is designed in whole or part for specified sexual activities. 

(8) ‘Specified anatomical areas” means: 

a. Less than completely and opaquely covered: (i) human genitals, pubic 
region, (ii) buttock, or (iii) female breast below a point immediately 
above the top of the areola; or 

b. Human male genitals in a discernibly turgid state, even if completely 
and opaquely covered. 

(9) “Specified sexual activities” means: 

a. Human genitals in a state of sexual stimulation or arousal; 

b. Acts of human masturbation, sexual intercourse or sodomy; or 

c. Fondling or other erotic touchings of human genitals, pubic regions, 
buttocks or female breasts. (1977, c. 987, s. 1.) 


Editor's Note. — Session Laws 1977, ¢. 987, 
s. 2, makes this Article effective Jan. 1, 1978. 


- § 14-202.11. Restrictions as to adult establishments. — No building, 
premises, structure, or other facility that contains any adult establishment shall 
contain any otner kind of adult establishment. No building, premises, structure, 
or other facility in which sexually oriented devices are sold, distributed, 
aegis or contained shall contain any adult establishment. (1977, c. 987, s. 


§ 14-202.12. Violations; penalties. — Any person who violates G.S. 14-202.11 
shall be guilty of a misdemeanor and shall be imprisoned for a term not to exceed 
three months or fined an amount not to exceed three hundred dollars ($300.00), 
or both, in the discretion of the court. Any person who has been previously 
convicted of a violation of G.S. 14-202.11, upon conviction for a second or 
subsequent violation of G.S. 14-202.11, shall be guilty of a misdemeanor and shall 
be imprisoned for a term not to exceed six months or fined an amount not to 
exceed five hundred dollars ($500.00), or both, in the discretion of the court. 
(1977, c. 987, s. 1.) 


ARTICLE 27. © 
Prostitution. 
§ 14-203. Definition of terms. 
Applied in State v. Bethea, 9 N.C. App. 544, Quoted in State v. Demott, 26 N.C. App. L4. 


176 S.E.2d 904 (1970); Brown v. Brannon, 399 F. 214 S.E.2d 781 (1975). 
Supp. 133 (M.D.N.C. 1975). 
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HART BOOK STORES, INC, etal, - - 
petitioners, v. Rufus EDMISTEN, 
et aly No. 79-1352. 
Facts and opinion, D.C., 450 F.Supp. 904; 
612 F.2d 821. ad : 


June 16, 1980. Petition for writ of certio- 
rari to the United States Court of Appeals 
for the Fourth Circuit denied. 


Mr. Justice BRENNAN and Mr. Justice 
MARSHALL would grant the petition for 
certiorari, reverse the judgment of the 
Court of Appeals and reinstate the judg- 
ments of July 21, 1978 entered in the Unit- 
ed States District Court for the Western 
District of North Carolina and of April 21, 
1973 entered in the United States District 
Court for the Eastern District of North 
Carolina declaring unconstitutional N.C. 
G.S. Sections 14-202.10 to .12. 


[OO Sck#- 3s 


HART BOOK STORES, INC. v. EDMISTEN - gay 
Cite as 612 F.2d &21 (1979) 


groups . . . to enforce not public reg- 
ulations written by public authority but 
regulations for the insurance business 
which they wrote themselves.” 91 Cong. 
Rec. 1485 (1945) (remarks of Sen.-O’Maho- 
ney). eae es, 


I respectfully dissent. arpa 


HART BOOK STORES, INC.; Raleigh. 


Books, Inc.; Tri-State News, Inc.; Ron- 
ald Mothershead, d/b/a R. and M. Adult 
Book Store; Jesse F. Frye, Jr., d/b/a L. 
'& J. News Stand; Larry Gene Moore, 
d/b/a E. & BML EnterPrises; Thomas 
Page, d/b/a Player’s Book Store; Jo- 
seph Raymond MC Broom, d/b/a M Dis- 
tributors; Camera’s Eye, Inc., a North 
Carolina Corporation, Appellees, 


Vegi 


Rufus EDMISTEN, Attorney: General of 
North Carolina; Randolph Riley, Dis- 


trict Attorney for 10th Judicial District; _. 


E. Raymond Alexander, District Attor- 
ney for 18th Judicial District; Donald K. 
Tisdale, District Attorney for 21st Judi- 
ial District; Donald Jacobs, District 
Attorney for 8th Judicial District; Dan 
K. Edwards, District Attorney for 14th 
Judicial District; H. W. Zimmerman, 
District Attorney for 22nd Judicial Dis- 
trict; Donald Greene, District Attorney 
for 25th Judicial District; James C. 
Roberts, District Attorney for 19th Judi- 
cial District, W. A. Allen,’ Sheriff, Dur- 
ham County, North Carolina; T. B. 
Seagroves, Chief of Police, City of Dur- 
ham, North Carolina; The State of 
North Carolina; William H. Andrews, 
District Attorney for 4th Judicial Dis- 
trict; William Allen Cobb, District At- 


{ 
} 


torney for 5th Judicial District; Edward 
W. Grannis, Jr. District Attorney for 
12th Judicial District; Wade Barber, Jr., : 
’ District Attorney for 15(b) Judicial Dis- 
trict; -C. D. Knight, Sheriff, Orange 


, » County, North Carolina; Herman Stone, 


Chief of Police, City of Chapel Hill, 
North Carolina, Appellants. 


U. T. INCORPORATED, a Georgia Corpo- 
ration, d/b/a Camera’s Eye Bookstore; 
-and Mind’s Eye, Inc., a North Carolina 
Corporation, d/b/a as Mind’s Eye and. 
' Imperial Book Store, Appellees, 


onepin f% 


. Rufus EDMISTEN, Attorney General of 


the State of North Carolina; Joseph 
Brown, District Attorney of the Twenty- 
Seventh Judicial District and Individual- 
Iv; C. C. Elmore, Chief of Police of City 
of Gastonia and Individually; Peter Gil- 
christ, District Attorney for the Twenty- 
Sixth Judicial District and Individually; 

Donald Greene, District Attorney for the . 
Twenty-Fifth Judicial District and Indi- _ 
vidually, Appellants. 


Nos. 78-1461, 78-1706. 


United States Court of Appeals, ~. 
.Fourth Circuit. 


Argued April 4, 1979. 
Decided Dec. 4, 1979. | 


e 


North Carolina appealed from a judg- 
ment of the United States District Court 
for the Eastern District of North Carolina, 
Franklin T. Dupree, Jr., Chief Judge, and a 
judgment of the United States District 
Court for the Western District of North 
Carolina, James B. McMillan, J., 450 
F.Supp. 904, holding unconstitutional a 
North Carolina statute providing that a sin- 
gle building that contains an adult book- 
store, adult: theater, an adult minitheater, 


822 


massage parlor, or sexual device wares can- 
_ not contain a second such adult establish- 


ment. The Court of Appeals, James Dick-. 


son Phillips, Circuit Judge, held that the 
statute did not violate the First Amend- 
ment, did not deny equal protection, was 
not unconstitutionally vague, and did not 
violate the constitutionally protected right 


of LEA eh 
= "Reversed. \ 


I. Constitutional Law et 1(4) 
' Obscenity 2 ~ 
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store, adult theater, adult minitheater, mas- 
sage parlor, or sexual device wares cannot 
contain second such adult establishment 
was not unconstitutionally vague. G.S.N.C. - 
§§ 14-202.10 to 14-202.12; U.S.C.A.Const. 
Amend. 14. | 


5. Constitutional Law ¢=82(10) 
Obscenity c=2 . 
North Carolina statute seeing that 


single building that contains adult book- 
store, adult theater, adult minitheater, mas- 


. 8age parlor, or sexual device wares cannot 


North Carolina statute Braiding that. 


‘ single building that contains adult book- 
store, adult theater, and adult minitheater, 
massage parlor, or sexual device wares can- 
not contain a second such adult establish- 


ment did not violate First Amendment... con’ 


G.S.N.C. §§ 14—-202.10 to 14—202.12; U.S.C. 
A.Const. Amend. 1. 


2. Constitutional lew > 228.2 
Obscenity s=2 

North Carolina statute - Hones that 
single building that contains adult book- 
store, adult theater, adult minitheater, mas- 
_ sage parlor, or sexual device wares cannot 
contain second such adult establishment did 
~ not deny equal protection. G.S.N.C. §§ 14— 
_ 202.10 to veritas U.S.C.A.Const. Amend. 
14. 


: 3 Constitutional Law = 422(1) 

P Proprietors of adult bookstores did not 
have standing to assert unconstitutional 
vagueness of North Carolina statute provid- 
ing that single building that contains adult 
bookstore, adult theater, adult minitheater, 
massage parlor, or sexual device wares can- 
not contain second such edult establish- 
ment, in that their stores were clearly with- 
in statutory terms. G.S.N.C. §§ 14-202.10 
to 14-202.12; U.S.C.A.Const. Amend. 14. 


“4. Obscenity 2 — 
. North Carolina statute providing that 


_ single building that contains adult book-. 


‘I. N.C.Gen-Stat. § 14-202.10. Definitions —As 
used in this Article: 


~ 


‘contain second such adult establishment did _ 


not violate constitutional right of privacy. 


‘G.S.N.C. §§ 14-202.10 to 14-202.12; U.S.C. 


A.Const. Amend. 14. 


’ Arnold Loewy, Professor of Law, Univer- 
sity of North Carolina, Chapel Hill, .N. C. 


' (Rufus L. Edmisten, Atty. Gen., Marvin. 


Schiller, Asst. Atty. Gen., Raleigh, N. C., on 
brief), for appellants. 


Michael K. Curtis, Greensboro, N. C. 
(Smith, Patterson, Follin, Curtis, James & 
Harkavy, Greensboro, N. C., Thomas F. Lof- 
lin, III, Loflin, Loflin, Galloway, Leary & 
Acker, Durham, N. C., on brief), for “ea 
lees. oe 


eee JEAN S. BREITENSTEIN, | Unit- 
ed States Circuit Judge for the Tenth Cir-_ 
cuit, sitting by designation, and WIDEN ER .. 
and PERILLIES. Circuit Judges. | Ra 


JAMES DICKSON EHULELES, Circuit 


J udge: 


The issue on these consolidated ponents 13 
the constitutionality of a North Carolina 
statuté providing that a single building thst 
contains an adult bookstore, adult theater, 
adult mini-theater, massage parlor, or sexu- 
al device wares cannot contain 2 second 
such “adult establishment.”' Two federal 


” means a bookstore 


1) “Adult bookstore ‘ 
WOES f its public>- 


having as a preponderance © 
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district courts determined, in separate suits 
brought by the proprietors of affected es- 
tablishments, that the statute abridged 
freedoms of speech and press protected by 
the First and Fourteenth Amendments, the 
requirement of equal protection imposed by 
the Fourteenth Amendment, the due proc- 
ess proscription against vagueness, and the 
right of privacy guaranteed by the Consti- 
tution. On the defendant's appeals, consoli- 
dated in this court, we conclude that the 
Supreme Court decision in Young v. Ameri- 
can Mini Theatres, Inc., 427 U.S. 50, 96 S.Ct. 
2440, 49 L.Ed.2d 310 (1976) essentially con- 
trols decision here and requires reversal. 
We do so, and sustain the statute over free 


tions, books, magazines, and other periodi- 


cals which are distinguished or characterized - 


by their emphasis on matter depicting, de- 
scribing, or relating to specified sexual activi- 
ties or specified anatomical areas, as defined 
in this section. 


(2) “Adult establishment” means an adult . 
bookstore, adult motion picture theater, adult 


mini motion picture theater, or a massage 
business as defined in this section. ie lth 
(3) “Adult motion picture theater’ means an 
enclosed building with a eapacity of 50 or 
more persons used for presenting motion pic- 


tures, a preponderance of which are distin- - 


guished or chéracterized by an emphasis on 


matter depicting, describing, or relating to ~ 


specified sexual activities or specified ana- 
tomical areas, as defined in this section, for 
observation by patrons therein. 
(4) “Adult mini motion picture theater” 
_ means an enclosed building with a capacity 
for less than 50 persons used for presenting 
motion pictures, a preponderance of which 
are distinguished or characterized by an-em- 
phasis on matter depicting, describing, or re- 


lating to specified sexual activities or speci- - 


fied anatomical areas, as defined in this sec- 
tion, for observation by patrons therein. 

(5) “Massage” means the manipulation of 
body muscle or tissue by rubbing, stroking, 
kneading, or ones eis aah: or "mechanical 
device. 

(6) “Massage nieinenes means any establish- 
ment or business wherein massage is prac- 


ticed, including establishments commonly ~ 


known as health clubs, physical culture stu- 
dios, massage studios, or massage parlors. 
(7) “Sexually oriented devices” means with- 

Out limitation any artificial or simulated 
specified anatomical area or other device or 
paraphernalia that is designed in whole or 
part for specified sexual activities. 


speech and press, equal protection; gene - 
ness and privacy objections. 


The statute under: attack prohibits the 
location of any one “adult establishment” in 
the same “building, premises, structure, or 
other facility” occupied by another adult 
establishment or sexual device vendor. 
N.C.Gen.Stat. § 14-202.11. “Adult estab- 
lishment” is defined to include adult book- 
stores, adult motion picture theaters, and 
adult mini-theaters, having a “preponder- 
ance” of wares “distinguished or character- 
ized by an emphasis on’ matter depicting, 
describing, or relating to specified Saat 
activities or specified anatomical areas,” 
and also to include massage businesses. Id. 


. (8) “Specified anatomical areas’ means: 

a. Less than Se, and opaquely cov- 

ered: 

_ (i) human genitals, pubic region, (ii) buttock, 
__ or (iii) female breast below a point immedi- 
Wid ately above the top of the areola; or 

b. Human male genitals in a discernibly tur-. 

gid state, even if co rsihnetety: and opaquely 

covered. 

(9) “Specified sexual activities” means: 

a. Human genitals in a state of sexual stim- 

ulation or arousal; 

b. Acts of human masturbation, sexual . in- 

tercourse or sodomy; or . 

c. Fondling or other erotic touchings of hu- 

man genitals, pubic regions, buttocks or. fe- 

male breasts. 

§ 14-202.11. Restrictions as to adult estab- 
lishments.—No building, ‘premises, structure or 
other facility that contains any adult establish- 
ment shall contain any other kind of adult es- 
tezblishment. No building, premises, structure 
or other facility in which sexually oriented de- 
vices are sold, distributed, exhibited, or con- 
tained shall contain any adult establishment. 
- § 14-202.12. Violations; penaliies.—Any 
person who violates G.S. 14-202.11 shall be 
guilty of a misdemeanor and shall be impris- 
oned for a term not to exceed three months or 
fined an amount not to exceed three hundred | 
doliars ($300.00), or both, in the discretion of 
the court. Any person who has been previous- 
ly convicted of a violation of G.S. 14-202.11, 
upon conviction for a second or subsequent. 
violation of G.S. 14-202.11, shall be guilty of a 
misdemeanor and shall be imprisoned for a 
term not to exceed six months or fined an 
amount not to exceed five hundred dollars 
($500.00), or both, in the discretion of the 
court. 
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§ 14-202.10. “Specified sexual activities” 
and “specified anatomical areas” are 


defined as sexually explicit or erotic things. 
Id. . Violations are made misdemeanors, 
punishable by fines up to $500 and impris- 
onment up to six months. Id. § 14-202.12. 


- Civil actions challenging the statute in - 
the Eastern and Western Districts of North 
Carolina requested injunctive and declara- 
tory relief. The proprietor-plaintiffs al- 
leged, and the district courts below found, 
that the statute limited plaintiffs’ ability to 
choose the types of material to be sold or 
exhibited in their stores; that in order to 
avoid prosecution, the plaintiffs who sold 
both books and films emphasizing sexual 
matters were obliged to acquire a prepon- 
-derance of non-sexually-oriented books in 
order to continue the exhibition of sexually- 
oriented films; and that all of them aban- 
doned the sale of sexual devices in order to 
comply with the statute. The plaintiffs 
alleged that these changes increased the 
cost of doing business though none went so 


far as to contend that they had been forced . . 


1 close their establishments or that their 
demise was imminent as a result of their 
compliance with the statute. 


On the basis of these findings, one dis- 
trict court held in consolidated actions, Hart 
Book Stores, Inc. v. Edmisten, 450 F.Supp. 
904 (E.D.N.C.1978), that the North Carolina 
statute violates the First Amendment and 
the equal protection guarantee of the Four- 
teenth Amendment, in that it allows, with- 
out sufficient justification, a “significant 


intrusion” into businesses dealing in materi- - 


als protected by the First Amendment. Id. 
at 906. The court further concluded that 
Young v. American Mini-Theaters, Inc., 427 
U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976) 
did not apply because the North Carolina 
statute, unlike the ordinance upheld in 
Mini-Theatres, was not a true zoning law. 
450 F.Supp. at 906-07. 


In U. T. Inc. v. Edmisten, Nos. 77-365 
and 77-366 (W.D.N.C. July 24, 1978), the 
other district court also found that the stat- 
ute contravened freedom of speech and 
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equal protection. Additionally, the latter 
court held the statute unconstitutionally 
vague and in violation of the right of priva- 
cy. Id., slip op. at 4-5. Finally, that court 
also concluded that Mini-Theatres did not 
_control the case before it and was not incon- 
“sistent with its ruling. Id. at 6. 


si 


- Unlike the district courts, we consider 


_that the Supreme Court decision in Mini- 


Theatres, upholding ‘a Detroit ordinance 
that prohibited locating “adult” establish- 
ments within one thousand fect of each 
other, essentially controls decision here. 
Since much of our analysis parallels and 
draws from the Mini-Theatres analysis, it 
seems appropriate at the outset to summa- 
rize the salient factual aspects of that case, 
comparing them with comparable aspects of 
the instant cases, and then to summarize 
what appear to us the ue features of 
that decision. 


The Detroit Be arnntiker prohibiied “more 
than two [regulated] uses within one thou- 
sand feet of each other,” id. at 54 n.6, 96 
S.Ct. at 2444 n.6, and defined regulated uses 
as adult bookstores, adult motion picture 


theaters, adult mini motion picture thea- 


ters, cabarets with nude or partially-nude 
entertainment, and also dance halls, bars, 
pvol halls, public lodging facilities, second- 
hand stores, pawnshops, and shoeshine par- 
lors, id. at 52 n.8, 96 S.Ct. 2440. The ordi- 
nance defined adult bookstores, adult thea- 
ters, and adult mini-theaters as those “dis- 
tinguished or characterized by an emphasis 
on matter depicting, describing or relating 
to ‘Specified Sexual Activities’ or ‘Specified 
Anatomical Areas,’” id. at 53-54 n.5, 96 
S.Ct. at 2444 n.5, and defined those sexual- 
ly-explicit activities cr areas in terms virtu- 
ally identical to the North Carolina statute, 
id. at 53 n.4, 96 S.Ct. 2440. 


In addition to their similar terms and 
definitions, both the Detroit and North Car- 
olina laws essentially regulate in similar 
fashion the place and manner of “adult 
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establishment” operations. The fundamen- 
tal effect sought by both is geographic dis- 
persal of these operations, in an obvious 
attempt to reduce adverse external effects 
perceived to result from a concentration of 
“adult” activities. They differ only in the 
methods chosen to force dispersal: Detroit 
permits adult bookstores, theaters, and 
mini-theaters to operate only if they are at 
least. 1,000 feet from any other adult estab- 
lishments and other regulated uses, while 
North Carolina permits such adult book- 
stores, theaters, and mini-theaters to oper- 
ate only if they are in a different building 
and on different premises from any one. 
such adult establishment and other regulat- 
ed uses (i. e., massage parlors or sexual. 
device vendors). oh 


Two other differences must be noted. 
The Detroit ordinance was an amendment 
to an existing “Anti-Skid Row Ordinance,” 
adding adult establishments to a group of 
previously regulated uses. The Detroit or 
dinance did not affect existing establish- 
ments but only the location of new ones, 
while the North Carolina statute affects= 
existing as well as future adult establish- 
ments, but allowed a six month grace peri- 
od between the statute’s passage and its 
effective date. While we do not consider 
these critically distinguishing, they deserve 
and are given specific attention in subse- 
quent discussion. 


The majority opinion in Mini-Theatres re- 
jected arguments that the Detroit ordi- 


nance violated the First Amendment . 


through prior restraint or vagueness, 427 


2 ([E]ven though we recognize that thé First 
Amendment will not tolerate the total sup-_ 
pression of erotic materials that have some 
arguably artistic value, it is manifest that 
society's interest in protecting this type of 
expression is of a wholly different, and less- 
er, magnitude than the interest in untram- 
meled political debate that inspired Voltaire’s 
immortal comment. Whether political orato- 
ry or philosophical discussion moves us to 
applaud or to despise what is said, every 
schoolchild can understand why our duty to 
defend the right to speak remains the same. 


U.S. at 58-63, 96 S.Ct. 2440, and then in a 
four-member plurality opinion, with the 
concurrence of a fifth justice in the result, 
rejected arguments that the. law violated 
the First Amendment or equal protection as 
a classification on the basis of content and a ° 
disparate treatment of the resulting classes, 
id. at 63-73, 96 S.Ct. 2440 (plurality opinion 
of Stevens, J.); id. at 75-76, 96 S.Ct. 2440 
(Powell, J., concurring). The plurality opin- 
ion was apparently premised on the four 
Justices’ finding of a “lesser” First Amend- 
ment protection for erotic material, which 
permits reasonable regulation of such mate- 
rial in furtherance of a legitimate govern- 
ment -interest.2 Justice Powell did not 
reach this issue in his concurring opinion, 
but indicated that he was not inclined to 
agree with the plurality’s approach,? while 
the four dissenting justices emphatically re- 
jected any notion of a diminished First 
Amendment protection for erotic materials. 
Id. at 96, 96 S.Ct. 2440. 


Wihile simply as a matter of stare decisis 
we consider the holding in Mini-Theatres 
dispositive of the central issues in these 
appeals whether the rationale be that of the 
plurality or of Justice Powell concurring, 
we prefer to rest our holding on the reason- 
ing employed by Justice Powell. With him, 
we ‘think that regardless of the level of 
First Amendment protection to which sexu- 
ally-explicit publications ‘and films (erotic 
materials) are entitled, a sufficient justifi- 
cation for any incidental burden produced 
by the location regulation involved here is 
provided by an important and substantial 
state interest under the test in United . 


But few of us would march our sons and 
daughters off to war to.preserve the citizen’s 
' right to see “Specified Sexual Activities” ex- 
hibited in the theaters of our choice. 
427 U.S. at 70, 96 S.Ct. at 2452. 


3. “I do not’ think we need reach, nor am I 
inclined to agree with, the holding in Part III 
(and supporting discussion) that nonobscene, 
erotic materials may be treated differently un- 
der First Amendment principles from other 
forms of protected expression.” Id. at 73 n.1, 
96 S.Ct. 2440. 
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States v. O’Brien, 391 U.S. 367, 88 S.Ct. 
1673, 20 L.Ed.2d 672 (1968). That test sus- 
tains a regulation primarily of conduct or 
noncommunicative aspects of protected ma- 
terials that imposes an incidental burden on 
expression “[1] if it is within the constitu- 
tional power of the Government; [2] if it 
furthers an important or substantial gov- 
ernmental interest; [3] if the governmental 
interest is unrelated to the suppression of 
free expression; and [4] if the incidental 
restriction on .- First Amendment 
freedoms is no greater than is essential to 
the furtherance of that interest.” Id. at 
377, 88 S.Ct. at 1679. In Mini-Theatres 
Justice Powell found that (1) regulation of 
the location of adult establishments, as of 
any other businesses, was within the police 


power, 427 U.S. at 75, 80, 96 S.Ct. 2440; (2)- 


such regulation furthered important and 
substantial state interests in preventing 
neighborhood deterioration and crime, id. at 
80, 96 S.Ct. 2440; (8) these interests were 
directed at secondary effects of concentrat- 


ed adult establishments and not at suppres- - 


sion of speech, id. at 74-75, 96 S.Ct. 2440; 
and (4) the incidental burden, if any, was no 
greater than essential because the ordi- 
nance was directed only at adult establish- 
ments and not at other bookstores and thea- 
teis lacking those secondary effects, ‘id. at 
$2, 96 S.Ct. 2440. - 


We believe that the North ‘Carsine stat- 
ute also satisfies the O’Brien test. We'will 
first examine the effect of the statute on 
First Amendment-protected expression, and 
then consider that effect in light of the 
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{1} We find the North Carolina statute 
to be merely a regulation of the place and 
manner of expression, without proscription 
of that _ expression, of the type not forbid- 
den by the First Amendment. See Califor- 
nia v. LaRue, 409 U.S. 109, 117 n.4, 93 S.Ct. 
390, 34 L.Ed.2d 342 (1972); Grayned v. City 
of Rockford, 408 U.S. 104, 115, 92 S.Ct. 
2294, 33 L.Ed.2d 222 (1972); Cox v. New 
Hampshire, 312 U.S. 569, 576, 61 S.Ct. 762, 
85 L.Ed. 1049 (1941). The essential regula- 
tion is of location. The statute prohibits 


- dissemination of sexually-explicit materials 


in places where a building or premises is 


- occupied by more than one adult bookstore, 


\ 


edult theater, adult mini-theater, massage 
parlor, or sexual device vendor. This essen- 
tially exhausts the force of the regulation. 
Dissemination of the affected materials in - 
the myriad of other available locations is. 
not restricted. As both the plurality and 


concurring opinions in Mini-Theatres agreed 


in considering the analogous ordinance be- 
fore that Court: “. . . what is ulti- 
mately at stake is nothing more than a 
limitation on the place where adult films 
may be exhibited,” id. 427 U.S. at 71, 96 
S.Ct. at 2453 (plurality opinion), because the 
“ordinance is addressed only to the places at 
which this-type of expression may be 
presented,” id. at 78-79, 96 S.Ct. at 2456 


- (Powell, J.;concurring). Accord, Northend 


other elements of the O’Brien test. In Part - 


“III we consider whether the statute imper- 
missibly classifies expression according: to 
its content and treats the resulting classes 
unequally, in violation of equal protection. 
The contention that the statute is unconsti- 
tutionally vague is discussed in Part 1V; 
and in Part V we consider the claim that it 
violates the right to privacy. 


4. See Dover News, Inc. v. City of Dover, 381 
A2¢ 752, 755-56 (N.H.1977) (prohibiting offen- 


/ 


Cinema, Inc. v. City of Seattle, 90 Wash.2d 
709, 585 P.2d 1153, 1158 (1978) (en banc). If 
it can be thought that there is any further 
aspect of the regulation, it relates simply to 
the manner in which the materials may be 
disseminated. The North Carolina statute, 
like the Detroit ordinance, is aimed at pro- 
hibiting a “supermarket” marketing tech-- 
nique that offers for sale or exhibition at 
one business location a variety of sexual 
wares in addition to printed materials. 
Comparable regulation of specific tech- 
niques and methods of commerce in erotic 
materials has not been thought violative of 
First Amendment values.‘ 


* sive storefront displays); Borrago v. City of 


Louisville, 456 F.Supp. 30, 32 (W.D.Ky.1978) 
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So long as protected materials continue to 
be fully available and public access to them 
is not substantially impaired, place and 


manner regulations of this type do not of- ° 


fend the First Amendment. 427 U.S. at 
16-78, 96 S.Ct. 2440. (Powell, J., concur- 
ring). The North Carolina statute, like the 
ordinance in Mini-Theatres, does not limit 
the total number of adult establishments or 
restrict them to any one area; nor does it 
ban any type of sexually-explicit material. 
While one district court below found that 
“s reduction of availability may well occur,” 
U. T. Inc. v. Edmisten, Nos. 77-365 and 
Ti-366, slip op. at 3, (W.D.N.C. July 24, 


1978) (emphasis added), that court did not © 


find a great probability of such reduction, 
and the other actually speculated that the 
statute “logically leads to a proliferation of 
- adult-oriented businesses as existing estab- 
lishments open branch stores to comply,” 
Hart Book Stores v. Edmisten, 450 F.Supp. 
904, 907 (E.D.N.C.1978). In fact, it is too 
early to be certain of the long-range effect 
of the law on availability of these materials 
to the public. On the record before us, it 
can only be noted that thus far the adult 
establishments involved have all apparently 
_ opted for compliance rather than closing, so 
that overall availability of the materials 
would seem little affected. 


The Detroit ordinance upheld in Mini- 
Theatres actually imposed a greater re- 
. 8traint in many respects than does the 
North Carolina statute: Detroit forced dis- 
persal by a.1,000 foot distance rather than 
simply to adjacent buildings or neighboring 
premises. Further, it excluded adult estab- 


(same). Cf. Developments in the Law—Zon- 
ing, 91 Harv.L.Rev. 1427, 
(1978) (hours and design regulation of adult 


: establishments would not violate First Amend- 


ment). 

5. In addition to Mini-Theatres, other cases have 
held that analogcus regulations do not substan- 
Ually restrict access to sexually-explicit materi- 
als or the availability of such wares. Northend 
Cinema, Inc. v. City of Seattle, 90 Wash.2d 709, 

58S P.2d 1153, 1157 (1978) fen banc) (‘[T]here 
is no evidence that the effect of this ordinance 


1562-63 & n.8l - 


lishments from any area already occupied 
by any two hotels, motels, bars, cabarets, 
dance halls, pawnshops, poolhalls, or shoe- 
shine parlors, while North Carolina does not. 
Finally, the Mini-Theatres ordinance 
defined adult bookstores and theaters as 
those with a “substantial or significant por- 
tion” of their materials featuring sexual 
explicitness, while the North Carolina stat- 
ute restricts its definition to bookstores and 
theaters with a “preponderance” of sexually 
explicit materials. Compare Young v. 


' American Mini-Theatres, Inc., 427 U.S. at 


52 n.3, 53-54 n.5, 96 S.Ct. 
supra? ss 

Both district courts thought it of critical . 
significance that the statute imposed a sig- 
‘nificant economic burden on the sale or 
exhibition of erotic materials. See U. T. 
Inc. v. Edmisten, slip op. at 2;. Hart Book 
Store, Inc. v. Edmisten, 450 F.Supp. at 906. 
While it is obvious that the First Amend- 
ment sets limits on the economic burdens 
that can be imposed upon the dissemination 
of protected materials, we simply do nct 
find tnaose exceeded by the relocation bur- 


2440 with note 1 


. den involved here. Zoning and other regu- 
“lations for the public welfare frequently are 


an economic detriment to affected business- 


-es; the fact that these carry materials pro- 


tected by the First Amendment does not 
exempt them from the consequences of an © 
otherwise valid regulation. Again we find 
Mini-Theatres dispositive: 
- The censtraints of the ordinance with re- 
spect to location may indeed create eco- 
~ nomic loss for some who are engaged in 
this business. But in this respect they 


' will be a substantial deterrence to protected 
First Amendment speech. It does not limit the 
total number of adult theaters which may oper- 
ate in the City, or significantly inhibit viewers 
from gaining access to the films.’"); see Borra- 
go v. City of Louisville, 456 F.Supp. 30, 32 
(W.D.Ky.1978); Note, Using Constitutional 
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troit to New York, 5 Fordham Urban LJ. 455, 

. 473-74 (1977) (New York regulation “does not 
restrict or prohibit the content availability of 
adult entertainment”). 
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are affected no differently from any oth- 
er commercial enterprise that suffers eco- 
nomic detriment as a result of land-use 
regulation. The cases are legion that sus- 
tained zoning against claims of serious 
economic damage. . ... 

The inquiry for First Rene. pur- 
poses is not concerned with economic im- 
pact; rather, it looks only to the effect of 
this ordinance upon freedom - expres- 
sion. 


421 U.S. at 78, 96 S. Ct. at 2456 (Powell, J., 
concurring).® - 

Because we conclude that the ahallenced 
statute is directed primarily at the noncom- 
municative aspects of protected expression, 
with only an incidental effect on expression 
itself,’ further analysis under the test in 
United States v. O’Brien, 391 U.S. 367, &8 
S.Ct. 1673, 20 L.Ed.2d 672 (1968) is appro- 
priate. The first question is whether the 
regulation lies generally within the consti- 
tutional powers of the state. On this there 
can be no doubt that this dgnan like th 
regulation .in Mini-Theatres, is “certainly 
within the concept of the Sable MEIErS 
that defines the limits of- the police power.” 


6. See also Borrago v. City of Louisville, 456° 


F.Supp. 30, 31 (W.D.Ky.1978) ($250 annual 
license fee and expensive requirement of door 
- attendant to-exclude minors); Airport Boox 
Store, Inc. v. Jackson, 242 Ga. 214, 248 S.E.2d 
623, 625, 629 (1978) ($500 licensing investiga- 
tion fee and employment disqualification for 
convicted felons); Northend Cinema, Inc. v. 
City of Seattle, 90 W-sh.2d 709, 585 P.2d 1153, 
1160 (1978) (en banc) (location restriction simi- 
lar to Mini-Theatres ) (the “objection, that sim- 
ply having to move to another location or show 
a different type of film is substantial economic 
harm, is unsupported’’). 


7. We reach the same conclusion, via the same 
analysis, whether the statute is challenged as a 
prior restraint, a subsequent restraint, or as an 
unconstitutional condition, see U. T. Inc. v. 
Edmisten, slip op. at 4. ~ 


&. Appellees contend, and both district courts 
below found, that the challenged statute is not 
a zoning law, U. T. Inc. v. Edmisten, slip op. at 
3; Hart Book Stores, Inc. v. Edmisten, 450 
F.Supp. at 906-07. While we db not consider 
this point crucial to our analysis, we would 
note that many zoning enactments prohibit the 
mingling of particular uses in a single building 
just as the North Carolina statute bars the 
combination of adult uses in a single building. 
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427 U.S. at 75, 96 S.Ct. at 2454 (Powell, J., 
concurring). Whether or not the statute is 
a true zoning law,® it is a legitimate exer- | 
cise of the police power, under which the 
state may limit the use of private property 
for the public welfare. Village of Belle 
Terre v. Boraas, 416 U.S. 1, 94 S.Ct. 1536, 39 
L.Ed.2d 797 (1974); Euclid v. Ambler Real- 
ty Co., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed. 
303 (1926). 


The next ee is whether the regula- 


tion furthers an important or substantial 


interest. We conclude that it does. North 
Carolina certainly has a substantial interest 
in maintaining a stable, healthful environ- 
ment in its cities. . The legislature could 
reasonably have determined that the devel- 
opment of the “total, under one roof” ap- 
proach to the marketing of sexually explicit 
materials" and devices tended to produce 
secondary effects destructive of the general 
quality of life in the neighborhood. While 
there is no formal legislative history of the 
law,-the record does show that the sponsor 
of the legislation was concerned to bring 
these secondary effects to the legislature’s 
attention.® A legislative determination 


The Supreme Court sustained uncer the zoning 
power an ordinance prohibiting the residential 
use of a single dwelling by unrelated individu- 
als in Village of Belle Terre v. Boraas, 416 U.S. 
1, 9, 94 S.Ct. 1536, 39 L.Ed.2d 797 (1974), and 
upheld a regulation proscribing the combined 
use of a single commercial building for sexual- 
ly-explicit entertainment and liquor serving in 
California v. LaRue, 409 U.S. 109, 93 S.Ct. 390, 
34 L.Ed.2d 342 (1972). Many laws prohibit the 
combination of a residential use and a commer- 


- cial use of-a dwelling; see, e g., Jamison v. 


Kyles, 271 N.C. 722, 157 S.E2d 550 (1967); 
City of Florence v. Turbeville, 239 S.C. 126, 121 
S.E.2d 437 (1961). 


Of course it is irrelevant that the challenged ; 
” exercise of the police power is by a state rather 
than a municipality, even if it be thought im- 
portant to qualify the state statute as a “zon- 
ing” law of the kind considered in Mini-Thea- 
tres. Both the general potice power, and that 
aspect of it realized in “zoning” regulations, 
are reposed originally in the state. State v. 
Joyner, 286 N.C. 366, 369, 211 S.E.2d 320, 322 
* (1975); Allgood v. Town of Tarboro, 281 N.C. 
430, 437, 189 S.E.2d 255, 260 (1972). 


9. The sponsoring senator read to a legislative 
committee considering the bill a report from 
the Director of a County Health Department on 
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that the dispersal of the marketing activi- 
ties might ameliorate these secondary ef- 
fects to some extent, thereby furthering the 
state’s interest, cannot be thought unrea- 
sonable. See Airport Book Store, Inc. v. 
Jackson, 242 Ga. 214, 248 S.E.2d 623, 628-29 
(1978).!° ; 


Closely entwined is the next element of 
the O’Brien test: whether the state’s inter- 
est is one unrelated to the suppression of 
free expression. _One district court ruled 
that the statute failed this requirement of 
the O’3rien test. That court concluded that 
“the inescapable inference is-that economic 
harm to plaintiffs’ businesses was the pri- 
‘mary legislative motive.” 450 F.Supp. at 
907. We believe that this conclusion misin- 
terprets the O’Brien test. The relevant 
question under O’Brien is not whether the 
perceived “legislative motive” for legisla- 
tion is unrelated to the suppression of free 


the results of an inspection of several affected 
establishments in Wake County: io 
. They visited five such establishments. At 
each they saw the usual array of pommograph- 
ic publications. They found also cubicles or 
small booths where patrons enter, deposit a 
quarter and view assorted salacious films. 


Certain of the male customers masturbate ~ 


under the resulting stimulation, ejaculating 
upon the floor and walls. The volume of 
semen was so considerable by mid-afternoon 
as to be trickling down the wall to the floor. 


Each of the five places checked had such 
cubicles and film ‘projecting equipment. 
These numbered from twelve to sixteen. 

Though only male customers were seen on 
‘this occasion, females are also afforded simi- 
lar attention. Dildos of every description 
were available for sale, for use on the premis- 
es or for removal therefrom. ~ 

Used condoms littered the floors. The use 
therefor can only be speculated upon. 

When questioned about the mess, the oper- 
ators generally observed that it didn’t do 
much good to clean up; ‘Twas soon all to do 
Over again’ - 


1. Other decisions have found similar location 
restrictions for adult establishments justified as 
zoning to serve the legitimate interests in pre- 
serving residential neighborhoods and prevent- 
ing urban decay. Nortown Theatre Inc. v. 
Gribbs, 373 F.Supp. 363, 369 (E.D.Mich.1974), 
rev'd sub nom. American‘Mini Theatres, Inc. v. 
Gribbs, 518 F.2d 1014 (6th Cir. 1975), rev'd sub 
0m. Young v. American Mini Theatres, Inc., 
427 U.S. 50, 96 S.Ct. 2440, 49 LEd.2d 310 
(1876) (location for regulation necessary for 

Preservation of neighborhoods”); Northend 


expression, but whether an _ identifiable 
“governmental interest” is so unrelated. 
Indeed the O'Brien Court specifically disa- 
vowed any consideration of the legislative 
motive: “It is a familiar principle of consti- 
tutional law that this Court will not strike 
down an otherwise constitutional statute on 


_the basis of an alleged illicit legislative mo- 


tive.” United States v. O’Brien, 391 U.S. at 


. 883, 88 S.Ct. at 1682. As the Court there 


observed, in conducting this inquiry, it is 
best to eschew altogether the “guesswork” 
of speculating about the motive of lawmak- 


ers, for the obvious reasons that many legis- 


lators may have different purposes in legis- 
lation than the few who are moved to com-- 
ment on it. Id. at 384, 88 S.Ct. 1673.!% 
Courts must look in the final analysis to the 
legislation itself. On its face the chal- 
lenged statute is a permissible regulation of 


Cinema, Inc. v. City of Seattle, 90 Wash.2d 709, 
585 P.2d 1153, 1156 (1978) (en banc) (sustain- 
ing lower court “finding that the location of 
adult theaters has a harmful effect on the area 
and Pontribute[s] to neighborhood blight”); see 
Young v. American Mini Theatres; Inc., 427 
U.S. at 55, 96 S.Ct. 2440 (expert testimony that | 
nearby concentration “encourages residents 
to move elsewhere); Los Angeles 
Dept. of City Planning, Study of the Effects of 
the Concentration of Adult Entertainment Es- - 
tablishments in the City of Los Angeles 5 (City. 
Plan Case No. 26475, City Council File No. 
74-4521-S.3, 1977) (hereinafter cited as Effects 
of the Concentration of Adult Establishments ) 
(Businessmen, residents, etc. believe that the 
concentration of adult establishments has ad- 
verse effects on . . . the quality of life 
Among the adverse effects on the 

quality of life cited are increased crime; the 

effects on children; neighborhood appearance, 
' litter and graffiti.’’). . oe 


ll. Typical of the dead-end into which such 
judicial inquiries are likely to lead is the con- 
flicting evidence about the personal motive of 
the House sponsor of this legislation. His own 
affidavit stated that he introduced this bill in 
hope that “‘the immoral atmosphere and unsan- 
itary conditions described in the health inspec- 
tor’s letter would be less likely to occur.” 
(App. 81). Two newspaper reporters who cov- 
ered the bill’s passage stated in affidavits that 
the legislator had told them he sponsored the 
bill because it would cut the profits of adult 
businesses and probably would drive them out 
of business. (Jt.App. 82, 84). 
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the external costs of adult establishments 
that is unrelated to the overall suppression 
ee ee 
for public consumption 7 

Finally we conclude under the G’PBriex 
test that the incidental restriction om First 
_ Amendment interests is no greater than is 
essential to furtherance of the state’s inter- 
est. The means chosen by North Carolina 
im its effort to eliminate the undesired sec- 
ondary effects of adult establishments 2p 
pears to be one of the least burdensome 
means the state could have chosen; indeed 
it may prove to be totally ineffectual, or as 
one district court actually predicted, “have 
2 minimal effect om degenerate conduct.” 
459 F Sapp. at SOT. The statute does not go 
as far im some respects as did the Detroit 
ordinance. It does not require dispersal of 
adult activities to 2 distance of 1900 feet, 
bet only to am adjacent buildmg Addition- 
ally, the statute is limited im its effect to 
adult beckstores and theaters, which ere 
the only omes perceived to engender un- 
healthful conditions. Had the statute inm- 
cluded all beeksteres and theaters, or all 
commercial establishments, it_might well 
have been far more restrictive than neces- 


sary. See 427 US 2t 22 06 SC UO 


Pizintifis charge that the statute is tco 
burdensome because it dees not exempt ex- 
isting establishments 2s did the Minr-Thez- 
tres ordinance IE does, however, provide 
for 2 six month peried before its effective 
date, IST? N_C Sess Laws ch 987,§ 2 Un 
dec weil<stablished principles, this is 2 suf- 
ficient amortization period im view of the 
termination thes cf only some and not all 
erotic material sales im the buildimg or 
premises. Many valid zoning laws apply 
immediately to existing uses, e g, Villece 
ef Belle Terre +. Borzas, 4146 U.S. 1,4 S.Ce 


1536, 39 LE 2d TST (974); Village of Ex - 


cid v. Ambler Realty Ca, 272 US. 365, 47 
SCt Ii4, Tl L.Ed 203 (1926), and mest take 


12. We realize that the histories of this statute 
and of the Mini-Theatres ordinance differ m 
that the latter wes an amendment to am ordi- 
nance that had appiied the same restrictions ts 
other regulated uses for tem years pricr to the 
addition of adult establishments to the list 
4227 US 2 + SSC 2 «OCW: oo ce" 
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effect after an amortization period against 
existing establishments, e zg, State v. Joy- 
ner, 236 N.C. 266, 375, 211 SE-2d 320, 325 
(1975), see also Art Neon Co. v. City and 
County of Denver, 42% F 2d 118, 122 (10th 
Cir. 1973), Northend Cinemz, Ine. v. City of - 
Seattle, 90 Wash2d 709, 5235 P2d at 1160 
(sustaining three month zmortization period 
for adult theater that permitted non-adult ~ 
theater use thereafter); City of Les Ange 
les v. Gage, 127 Cel App 2d 442, 461, 274 
P2d Ww, 445 OSH) (susteining terminz 
ton of commercial use that permitted prof- 
itable residential use); Note, Using Const 
tational Zoning to Neutrelize Adult Enter- 
tainment—Detroit to New York, 5 Ford-~ 
ham Urb.LJ. 455, 472-7= (1977) (defending 
one year amortization period). 

' Though the particular method chosen by 
North Carolina may not prove to be effec- 
tive in eliminating the undesirable spin-off 


_eonditions, we cannot s2y that legislative 


action is rendered irrational by its choice of — 
2 less effiezcious and less powerful ap 
reg ober tution might permit. 


iit 

-[2] The district courts below both found 
that, in addition to the statute’s impact on © 
freedom of expression, it impermissibly dis- 
eriminated between types of beokstores and - 
theaters solely on the basis of the content 
of their wares. 450 F.Supp. at S04, 908; 
sip op. 2t 4 We reject these determina 
tions and find no equal protection violation. 

The unequal treatment of commercial es— 
tablishments involved here is besed most 
essentially on the different effects they are 
considered to have om their surroundings. 
See Young v. Americen Mini-Theatres, 427 
US. 50,22 26, 96 S.Ct 240, 49 LEd2d 
310. Moreover, we believe that 2 classifica- 
tion by content m2y be permissible in ar- 
cumstances such 2s those involved here 
where the state has acted to protect other, 


however, find this difference significant, the 
amendment itself was directed only at adult 
estabiishments and could have had the purpose 
of harming these est2blishments, but the Court 
found this net controlling ‘cd at 80-81, 96 
S.Ct 2440 (Powell, J. concurring) 
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overriding interests. See, e. g., FCC v. Pa- 
cifica Foundation, 488 U.S. 726, 98 S.Ct. 
3026, 57 L.Ed.2d 1073 (1978) (plurality opin- 
jon) (upholding ban on nonobscene but 
“filthy” words on afternoon radio broad- 
cast); Lehman v. City of Shaker Heights, 
418 U.S. 298, 94 S.Ct. 2714, 4 L.Ed.2d 770 
(1974) (upholding a prohibition on political, 
but not commercial, advertising on public 
transit vehicles); California v.- LaRue, 409 
U.S. 109, 93 S.Ct. 390, 34 L.Ed.2d 342 (1972) 
(upholding proscription of nonobscene erotic 
dancing or movies in places where hiquor 
was served). 


Our conclusion that the statute does not 


violate equal protection is rested essentially 


on the same rationale as that which led us 
to conclude that no First Amendment viola- 
tion is shown. Because the statute has only 


an incidental effect on protected expression, - 


First Amendment interests are not directly 
threatened by the unequal treatment of 
adult and non-adult establishments, and 
. consequently the classification may be justi- 
fied if it is rationally related to an impor- 
tant state interest... We will not repeat 
our previous discussion of the merely inci- 
dental effect on expression and of the 
state’s interest that is furthered by this 
regulation, but we do give additional con- 
sideration in this context to the challenged 
classification and to its rational relationship 
to the implicated state interest. 


The North Carolina law regulates adult 
establishments differently from other book- 


stores and theaters because of the unique - 


13. While a classification and unequal regula- 
_UYon involving a suspect class or directly bur- 
dening fundainental rights such as fully-pro- 
tected First Amendment interests can only be 
justified if it serves a compelling state interest 
by the least burdensome means, Dunn v. Blum- 
stein, 405 U.S. 330, 337, 92 S.Ct. 995, 31 
L.Ed.2d 274 (1972); Shapiro v. Thompson, 394 
U.S. 618, 634, 89 S.Ct. 1322, 22 L.Ed.2d 600 
(1969), such a classification and regulation in- 
volving other classes of constifutional rights 
need only serve a legitimate state interest by 
rationally related means, City of New Orleans 
v. Dukes, 427 U.S. 297, 303, 96 S.Ct. 2513, 49 
L.Ed.2d 511 (1976); McDonald v. Board of 
Election Commissioners, 394 U.S. 802, 809, 89 
S.Ct. 1404, 22 L.Ed.2d 739 (1969). And a clas- 
sification created by a zoning law is subject to 
this minimal scrutiny standard, Village of Belle 


external costs of adult bites As Jus- 
tice Powell wrote in Mini-Theatres, ‘‘the 
urban deterioration was threatened, not by 
the concentration of al] movie theaters with 
other ‘regulated uses,’ but only by a concen- _ 
tration of those that elected to specialize in 
adult movies” and publications. 427 U.S. at 
82, 96 S.Ct. at 2458. Such a classification 
and. regulation of different ‘classes on the 
basis of their. different external costs or - 
obtrusive characteristics has been upheld 


- for other classifications touching on speech 


and press activities such as those involving 
picketing. See, e. g., Cox v. Louisiana, 379 
U.S. 559, 85 S.Ct. 476, 13 L.Ed.2d 487 (1965) 
(picketing or parading but_not speech pro- 
hibited), DeGregory v. Giesing, 427 F.Supp. 
910, 915 (D.Conn.1977) (3-judge court) (only 
labor picketing prohibited). Cf. Taylor v. 
City of Chesapeake, 312 F.Supp. 713 (E.D. 
Va.1970) (live performances but not; 
speeches and other expression prohibited). 


"Special regulation of one commercial enter-. 


prise with particular externalities but not 
of other enterprises lacking those secondary 
effects has long been recognized not to vio- 
late equal protection, e. g., Hadacheck vy. 
Sebastian, 239 U.S. 394, 412-14, 36 S.Ct. 
143, 60 L.Ed. 348 (1915) (brickmaking); Ro- 
senthal v. People, 226 U.S. 260, 270-71, 33 
S.Ct. 27, 57 L.Ed. 212 (1912) Gunkyz<ds), 
precisely because the enterprises are not 
similarly situated and the different treat- 
ment is warranted by the different second- 
ary effects. 


Terre v. Boraas, 416 US. 1, 8, 94 S.Ct. 1536, 39 
L.Ed.2d 797 (1974), see Village of Euclid v.. 
Ambler Realty Co., 272 U.S. 365, 395, 47 S.Ct. 
114, 71 L.Ed.2d 303 (1926), as is a classification 
made by other police power regulation, 
McGowan v. Maryland, 366 U.S. 420, 425-27, 
81 S.Ct. 1101, 6 LEd.2d 393 (1961); see Leh- 
man v. City of Shaker Heights, 418 U.S. 298, 
304, 94 S.Ct. 2714, 41 L.Ed.2d 770 (1974) (plu- 
rality opinion). The Mini-Theatres plurality ap- 
parently considered that classification of sexu- 
ally explicit materials would invoke only mini- 
mal scrutiny, 427 U.S. at 70-73, 96 S.Ct. 2440. 
Justice Powell in effect applied the same level 
of scrutiny in his analysis, but did so not be- 
cause he considered that erotic materials de- 
served less protection, but because they were 
not actually suppressed by the zoning ordi- 
nance. Id. at 78-80, 96 S.Ct. 2440. 
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Plaintiffs rely upon Police Department of 
Chicago v. Mosely, 408 U.S. 92, 92 S.Ct 
2286, 33 L.Ed.2d 212 (1972), in which the 
court invalidated on equal protection 
grounds an ordinance prohibiting all picket- 
ing near schools except labor dispute picket- 
ing, for their contention that classifications 
by content of speech are never permissible. 
Brief of Appellees at 26, 27. This broad 
principle, however, has been qualified many 
times; see, e. g.; Greer v. Spock, 424 U.S. 
828, 831, 838-39, 96 S.Ct. 1211, 47 L.Ed.2d 
505 (1976); Rowan v. United States Post 
' Office Department, 397 U.S. 728, 735-38, 90 
S.Ct. 1484, 25 L.Ed.2d 786 (1970); Cox v. 
Louisiana, 379 U.S. 559, 563-64, 85 S.Ct. 
476, 13 L.Ed.2d 487 (1965). Moreover, 
Mosely involved unequal treatment of 
speech occurring in a public forum, where 
speakers are necessarily similarly situated 
and no governmental interest justified the 
unequal treatment; it was based solely on 
the content of the speech. 

The classification bears a rational rela- 
tionship to the state interest earlier identi- 
fied. One of the district courts did not 


agree. on this critical point~because-“{a]t 


best, the means chosen . . . would 
have a minimal effect on degenerate con- 
duct” and at worst it would cause “a prolif- 
eration of adult-oriented businesses.” Hart 
Book Stores, Inc. v. Edmisten, 450 F.Supp. 
at 907. But a legislative approach need 
simply be rationally re'ated to the state 
objzctive when enacted, and need not have 
proved efficacious from the retrospective 
vantage point of a reviewing court. For 
example, in Village of Belle Terre v. Bo- 
raas, 416 U.S. 1, 94 S.Ct. 1536, 39 L.Ed.2d 
797 (1974), a zoning limitation on multiple 
family habitation in a single dwelling that 
was not proved effective in relieving urban 
congestion and noise and advancing family 
values and clean air, was yet found ration- 


ally related to those state interests, id. at 8, 


94 S.Ct. 1536. 


In concluding that the rational Mati, 
between state interest and means of regula- 


tion required to support the classification - 


was not present the district courts were also 


apparently greatly influenced by the dearth - 


of hard evidence before the legislature that 
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the interest was indeed threatened or that 
the means chosen to protect it would work. 
In this, we think they insisted on a showing 
that need not be made in order to uphold 
legislative efforts to deal with a problem 
within reach of the police power. In Mini- - 
Theatres itself, the fact that the legislative 
body had before it the testimony of a single 
expert concerning the effect of adult busi- 
nesses on: neighborhoods, Nortown Theatre 
Inc. v. Gribbs, 3173 F.Supp. at 365, was not 
thought to draw in question the rationality 
of the legislative decision to attempt regu- 
lation in the particular way chosen. As the 
Supreme Court pointed out in Paris Adult 
Theatre I v. Slayton, 413 U.S. 49, 61, 93 
S.Ct. 2628, 2637-2638, 37 L.Ed2d 446 
(1973): “From. the beginning of civilized 
societies, legislators and judges have acted 
on various unprovable assumptions,” and 
“(nothing -in the Constitution prohibits a 
State from reaching such a conclusion and 
acting on it legislatively simply because 
there is no conclusive evidence or empirical 
data.” Furthermore, in judicial assess- 
ments of the rationality of legislative - 
means chosen to advance ‘state interests, 
government “must be allowed a reasonable 
opportunity to experiment with solutions to 
admittedly serious problems.” Mini-Thea- ~ 
tres, 427 U.S. at 71, 96 S.Ct. at 2453. * The 
very disparity of legislative approaches in 
various jurisdictions to regulating the kind 
of commercial enterprise involved here and 
the lack of a long record of regulatory 
efforts underscores the need for a chance 
for reasonable experimentation. See F. 
Strom, Zoning Control of Sex Businesses 53, 
57, 62, 65, 71 (Boston: concentration of 
adult establishments; Chicago: dispersal; 
Dallas: dispersal; .Oakland: dispersal; In- 
dianapolis: special exception); Northend 
Cinema, Inc. v. City of Seattle, 90 Wash.2d 
709, 585 P.2d 1153 er) ree concen- 
tration). 


Finding no violation of equal protection 
rights, we decline to invalidate North Caro- 
lina’s effort to cope with a problem of com- 
mercial regulation under its police power 
simply because it treats those establish- 
ments that are perceived to have undesir- 


as BOOK STORES, INC. v. EDMISTEN 


833 


Chte as 612 F.2d 82] (1979) 


able external effects differently from those _ 
that do not. sa ah 


Vd sagddndabaret 
[3] “Next we consider appellee’s conten- 


tion that the statute is unconstitutionally 


vague. We reject this claim at the-outset 
because it is apparent that under Young v. 
American Mini-Theatres, 427 U.S. 50, 96 
S.Ct. 2440, 49 L.Ed.2d 310, appellees lack 
standing to raise it. The statute’s terms 
clearly apply to appellees, all of whom stock 
at least a preponderance of sexually-orient- 
ed. materials in their establishments. The 
fact that they have had to change their 


- method of operation since the statute's ef- 


fective date, see Brief of Appellees at 50, 
only confirms their understanding of the 
statute’s effect and does not aid them in 
their vagueness | claim. 


In Mini-Theatres, a majority of the Su- 


preme Court (Justice Powell joined in this” 


portion of the opinion) held that, because 
the ordinance there clearly applied to them, 
the respondent adult theaters did not have 
standing..to challenge the ordinance -for 
vagueness. The majority agreed that the 
usual concerns that permit litigants who are 
not affected by vagueness in a law touching 
expression to raise the claim on behalf of 
others possibly affected are not .present 
when sexually-explicit materials are at is- 
sue: 
Since there is surely a less vital interest 
in the uninhibited exhibition of material 
that is on the borderline between pornog- 
raphy and artistic expression than in the 
free dissemination of ideas of social and 
political significance, and since the limit- 
-ed amount of uncertainty in the ordi- 
_ Rances is easily susceptible of a narrow- 
" ing construction, we think this is an inap- 
propriate case in which to adjudicate the 
hypothetical claims of persons not before 
the Court. 
Id. 427 U.S. at 61, 96 S.Ct. at 2448. Ac- 
cord, FCC v. Pacifica Foundation, 438 U.S. 
126, 743, 98 S.Ct. 3026, 57 L.Ed.2d 1073 


(1978). We find, on the record before us, 
that appellee adult establishments clearly 
come within the statutory terms and so lack 
standing to.challenge them for vagueness. 


[4] Furthermore, we believe that even 
were appellees granted standing to raise 
this issue, the statute would withstand a 
vagueness challenge. One district court be- 
low found vagueness in the North Carolina 


statute’s reference to publications or films - 


distinguished by their “emphasis” on sexual 
explicitness and to multiple adult establish- 
ments in a single “building, premises, struc- 
ture or other facility.” U. T. Inc. v. Edmis- 
ten, slip op. at 5. Plaintiffs also allege 


‘ vagueness in the definition of “adult book- 
stores,” <Sadult: inc wine 


theaters,” and 
“adult . .mini theaters”; the refer- 
ence to a “preponderance” of the books or 


'. films in such establishments; the reference 


to material “depicting, describing or relat- 
ing to” sexual explicitness; and the use of 
“distinguished or characterized by their em- 


Dhasis” on erotic content. Brief of Appel- 


lees at 47, 49. We consider these statutory 
definitions reasonably specific and precise, 
bearing in mind that unavoidable impreci- 
sion is not fatal and celestial precision is not 
necessary, Miller v. California, 413 U.S. 15, 
271-28 n. 10, 93 S.Ct. 2607, 37 L.Ed.2d 419 


(1973); Roth v. United States, 354 U.S. 476, 


491-92, 77 S.Ct. 1304, 1 L.Ed.2d 1498 (1957). 


~The phrase “distinguished or characterized 


by an emphasis” on sexual explicitness, 
used in the-Mini-Theatres -ordinance, has 
been sustained in Nortown Theatre Inc. vy. 


Gribbs, 373 F.Supp. 363, 367 (E.D.Mich. 


1974), rev’d sub nom. American Mini-Thea- 
tres, Inc. v. Gribbs, 518 F.2d 1014 (6th Cir. 
1975), rev’d sub nom. Young v..American 
Mini-Theatres, Inc., 427 U.S. 50, 96 S.Ct. 
2440, 49 L.Ed.2d 310 (1976); Northend Cine- 
ma, Inc. v. City of Seattle, 90 Wash.2d 709, 
585 P.2d 1153, 1157 (1978) (en banc). The 
terms “depicting, describing or relating to” 
specified sexual activities and areas, also 


used in the Mini-Theatres enactment, has - 


been upheld over vagueness challenges in 


14. For the same reasons, the Court declined to apply the First Amendment doctrine of overbreadth, 


id. at 59-60 & n. 17, 96 S.Ct. 2440. 


834 


Miller v. Californiz, 413 U.S. at 24, 93 S.Ct. 
2&)7; Nortown Theatre Inc. v. Gribbs, 373 
F.Supp. at 367; Northend Cinemz, Inc. v. 
City of Seattle, 90 Wash.2d 709, 525 P2d at 
1157. The reference to the “predominant” 
character of publications or films has been 
sustained in Ward v. Illinois, 431 U.S. 767, 
770-73; 97 S.Ct. 2085, 52 L.Ed.2d 738 (1977); 
is like the “dominant theme” test in Roth v. 
United States, 354 U.S. 476, 489, 77 S.Ct. 
1304, 1 L.Ed2d 1498 (1957); and is certzinly 
less vague than the “substantial or signifi- 
cant portion” phrase, used in the 2fini-Thea- 
tres ordinance, and upheld in Nortown The- 
atre Inc. v. Gribbs, 373 F.Supp. at 367; 
Airport Book Store, Inc. v. Jackson, 242 Ga. 
214, 248 S.E-2d at 625. n 1, 626 n. 3, 629. 
Tre definitions of “adult bookstores,” 
a theaters,” and “adult 

mini theaters” are not vague be- 
cause their component elements are not. 
Finally, the meaning of building, premises, 
structure or other facility” is rezsonably 
definite. Any ambiguity in the meanings 
of these terms as applied is, as the Supreme 
Court majority held in Mini-Theatres, 
“ ‘readily subject to a narrowing construc- 
tion by the state courts’” 427 U.S. at 61, 
96 S.Ct. at 2448; see, e. g, Ward v. Ilmois, 
431 U.S. at TT3—76, 97 S.Ct. 2085; Ginsberg 
v. New York, 390 US. 629, 643, 88 S.Ct. 
1274, 20 L.Ed2d 195 (1968). 

Additionally, because this adult establish- 
ment law carries a criminal penalty, we are 
confident that the state courts will construe 
it to require scienter for its violation by 
adult establishment proprietors, in the sense 
of knowledge or reasonable awareness of 
the sexually-explicit content of 2 store’s 
predominant wares and of the existence of 
other adult material or sexual device sales 

-in the same building or premises. See 
Smith v. California, 361 U.S. 147, & S.Ct. 
215, 4 L.Ed2d 205 (1959); Grove Press, Inc. 
v. Flask, 326 F.Supp. 574, 578 (N.D.Ohio 
1970), vacated on other grounds, 413 U.S. 
902, 93 S.Ct. 3026, 37 L-Ed.2d 1013 (1973). 


Vv 
[5] Finally, we consider Appellees’ con- 
tention that the North Carolina statute vio- 
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lates the constitutionally protected ips of 
privacy. : 


The statute prohibits the sale of “sexually 
oriented devices” in the same building or 
premises as adult bookstores, theaters, mini- 
theaters, or massage parlors. We assume 
for purposes of this discussion that the term 
“sexually oriented devices” would apply to 
contraceptives, although we recognize the 
possibility of a state court construction of 
the term to exclude contraceptive devices. 


One district court below concluded that 
the North Carolina statute “violates the 
right of privacy since it seeks to ban the 
sale of prophylactic devices in places where 
primarily sexually oriented books are sold,” 
citing Carey v. Population Services Interna- 
tional, 43i- US. 678, 97 S.Ct. 2010, 52 
L.Ed.2d 675 (1977); U. T. Inc. v. Edmisten, 
Nos. 77-365 and 77-366, slip op. at 5 (W.D. 
N.C. July 24, 1978). But Carey v. Popula- 


. tion Services International involved a law 


placing 2 substantia] burden on access to 
nonmedical contraceptives because it pro- 
hibited anyone except licensed pharmacists 
from selling them, 431 U.S. at 686, 689, 97 
S.Ct. 2010. The statute challenged here, on 
the other hand, does not burden eccess to 
contraceptive devices, because it restricts 
their sale in only one place (7 e., buildings 
containing adult establishments) rather 
than prohibiting their sale in any place but 
one (i. e, licensed pharmacies) and this does 
not significantly restrict access to contra- 
ceptives in all the other places where they 
are more commonly sold. We see no reason 
why North Carolina cannot prohibit the sale 
of contraceptives along with other sexual 
devices in adult establishments, because the 
resulting restriction upon general access to 
them cannot sensibly be thought signifi- 
cant. : é 


oe 


VI - 
~ In practical terms this statute may well 
be revealed as yet another essential failure 
in the ancient, essentially unequal struggle 
to contain various social side-effects of the 
commercial exploitation of human sexuali- 
ty. An omniscience that could plumb the 
depths of the many strands of motivation 


’ UNITED STATES v. McINTOSH 
’ Cite as 612 F.2d 


“behind this particular effort would un- 
doubtedly reveal much of questionable so- 
cial and philosophical insight as to both 
ends and means.. Our concern is not, how- 
ever, with questions of the practical inepti- 
tude of legislation nor even with the possi- 
bility of its sheer silliness or asininity in a 
social or philosophical sense, see Griswold v. 
Connecticut, 381 U.S. 479, 527, 85 S.Ct. 
1678, 14 L.Ed.2d 510 (1965) (dissenting opin- 
ion); but with whether it violates specific 
rights secured by the Constitution. 


Finding no violation of the constitutional 
rights invoked here, we reverse the judg- 
ments of the district courts. 


REVERSED. 
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(1979) 
Affirmed. 


James Dickson Phillips, Circuit Judge, - 
filed concurring opinion. 


J. Contracts 1 


Fairness of any voluntary agreement — 
turns upon parties’ expectations: first, that 
it will be honored by the other party and, 
second, that redress is available when neces- 
sary in the courts. 


2. Criminal Law S=273.1(2) 

Fundamental contract and. agency prin- 
ciples must be applied to plea bargains as 
best means-to fair enforcement of parties’ 

agreed obligations. . 


3. Criminal Law ¢=273.1(2) 
-: ..Where content of plea bargain and au- 


" thority for its offer are at issue, traditional 


» precepts of contract and ezency should ap- 


ve 


UNITED STATES of America, Appellee, 
Ve 
Edgar C. McINTOSH, Jr., Appellant. 
No. 79-5036. 


United States Court of Appeals, ' 
Fourth Circuit. 
Argued Oct. 4, 1979. 
Decided. Dec. 18, 1979. —- 
Defendant was convicted in the United 


States District Court for the Eastern Dis- 
trict of Virginia, at Alexandria, J. Calvitt 


Clarke, Jr., J., of federal tax evasion and he. 


appealed. The Court of Appeals, K. K. 
Hall, Circuit Judge, held that, in absence of 
federal prosecutors’ authorizing or appear- 
ing to authorize state prosecutor to settle 
defendant's federal criminal liabilities, even 


if state prosecutor had represented to de-- 


fendant, when he pleaded guilty to state 
gambling charges, that he would not be 


prosecuted by federal government on in- _ 


come tax charges, federal- prosecutors 
would not Be bound by such representation. 


-ply. - : x 


- 4, Criminal Law ¢=273.1(2) 


In absence of federal prosecutors’ au- 
thorizing or appearing to authorize state. 
prosecutor to settle defendant’s federal 
criminal liabilities, even if state prosecutor 
had represented to defendant, when he 
pleaded guilty to state gambling charges, 


that he would not be prosecuted by federal 


government on income tax charges, federal 


_ Prosecutors would not be bound by the rep- 


resentation. 
§ 7201. 


5. District om pepuaeteat eee 8 
Bare representation by unauthorized 
party cannot bind federal prosecutors to 
forego prosecution and source of such requi- 
site authority is vested by Constitution in 
federal executive and none other. . 


26 -U.S.C.A. | a 


Charles W. Schoeneman, Washington, D. 
C., for appellant. 

Janet Hall, Asst. U. S. Atty. (William B. 
Cummings, U. S. Atty. and Stephen R. Bar- 
nett, Sp. Asst. U. S. Atty., Washington, D. 
C., on brief), for appellee. 


Before HALL, PHILLIPS and MURNA- 
GHAN, Circuit Judges. 
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its valuable rights by their acquiescence, 
laches, or failure to act.” 332 U.S. at p. 40, 
67 S.Ct. at 1669. See also United States v. 
City and County.of San Francisco, 310 U.S. 
16, 60 S.Ct. 749, 84 L.Ed. 1050 (1940); Jake 
v. Elkins,. supra; McGannon v. Straight- 
ledge, 32 Kan. 524, 4 P. 1042 (1884); Annot., 
55 ALR 2d 554; 3 Am.Jur.2d, Adverse Pos- 
session, § 205. 

{11} In Cherokee Nation v. Georgia, 30 
U.S. (5 Pet.) 1, 17, 8 L.Ed. 25 (1831) and 
Choate v. Trapp, 224 U.S. 665, 675, 32 S.Ct. 
565, 569, 56 L.Ed. 941 (1912), the Supreme 
Court recognized that the United States 
Government, out of solicitude for the wel- 
fare of its Indian wards; undertook by 
Treaties, statutes and executive orders to 
establish legal relations to protect the Indi- 
an wards described as “a weak and defense- 
less people, who are wards of the nation, 
and dependent wholly upon its protection 
and good faith” which relationship “resem- 
bles that of a ward to his guardian.” The 
trust obligations of that relationship were 
not abided by the United States when it 
approved the forged deeds of exchange in 
the cases of Begay and Mrs. Cecil Navajo. 
The forgeries rendered the deeds null and 
-void. Without the consent of Begay and 
Mrs. Cecil Navajo to the conveyances, there 
was no termination of the trust relationship 
between the United States and these Indian 
wards. Furthermore, that relationship has 
never been abrogated by Congress. Never- 
theless, appellant Albers contends that the 
district court imposed an unconstitutional 
burden of proof upon the defendants by 
applying the “presumption of title” inher- 
ent in 25 U.S.C. § 194, supra. Specifically, 
Albers contends that this presumption vio- 
lates the concept of equal protection of the 


law “by arbitrarily favoring Indians over. 


white persons.” [Brief of Appellants, No. 
83-1210, p. 35]. The Congress has plenary 
power over Indian lands and property in the 
exercise of its guardianship functions and 


this power has always been deemed a politi-' 


cal power not subject to control by the 
judicial branch of government. Oneida In- 
dian Nation v. County of Oneida, 414 U.S. 
661, 94 S.Ct. 772, 39 L.Ed.2d 73 (1974); 
Warren Trading Post Co. v. Arizona Tax 


Commission, 380 U.S. 685, 85 S.Ct. 1242, 14 
L.Ed.2d 165 (1965); Lone Wolf v. Hitch- 
cock, 187 U.S. 553, 23 S.Ct. 216, 47 L.Ed. 299 
(1903). 


IV. 

(12] Mrs. Cecil Navajo cross-appeals 
from the district court’s denial of her claim 
for damages pursuant to 25 U.S.C. § 179 
which provides that every person -who 
drives or otherwise conveys any livestock to 
range or feed on land belonging to any 
Indian, without consent of the tribe, is lia- 
ble to a penalty of $1 for each animal of 
such stock. The trial court denied this re- 
lief, finding that the predecessors of the. 
defendants-appellants (Pruitts] were not 
implicated in the forgeries, that the plain- 
tiffs had full use and benefit of the ex- 
changed lands, and that there was no proof, 
with specificity, of damages allegedly suf- 
fered. We agree. 

WE AFFIRM. 
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MLS. NEWS COMPANY a Kansas 
corporation, Plaintiff-Appellant, 
Vv 


Antonio CASADO, Mayor of the City of 
Wichita, Kansas; Robert C. Brown, 
Robert Knight, Gary Porter, and Connie 
Peters, members of the Board of Com- 
missioners of the City ‘of Wichita, Kan- 
sas, Richard LaMunyon, Chief of Police 
of the City of Wichita, Kansas, and John 
Dekker, City Attorney for the City of 
Wichita, Kansas, Defendants-Appellees. 

Be NOy 8022008 Se 


United States Court of Appeals, 
Tenth Circuit. 


Nov. 16, 1983. 


Rehearing and Rehearing En Banc 
Denied Dec. 23, 1983. 


Distributor of periodicals and publica- 
tions appealed from dismissal by the United 
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States District Court for the District of 
Kansas, Wesley E. Brown, J., of its action 
for injunctive and declaratory relief against 
enforcement of portion of city ordinance 


prohibiting promotion of sexually oriented © 


material to minors. The Court of Appeals, 
Holloway, Circuit J udge, held that: (1) city 
ordinance was not overbroad or vague; (2) 
classification in ordinance distinguishing be- 
tween commercial enterprises and noncom- 
mercial enterprises was rationally related to 
legitimate state interest in stemming the 
tide of commercialized obscenity; and: (3) 
ordinance did not create an impermissible 
prior restraint. 


Affirmed. 


1. Federal Civil Procedure ¢>2533 

If district court considers matters out- 
side pleadings, rule governing motion to 
dismiss requires court to treat motion to 
dismiss as one for summary judgment and 
to dispose of it as provided in summary 
judgment rule. Fed.Rules Civ.Proc.Rule 
12(b), 28 U.S.C.A. 7 


2. Federal Courts ¢=766 : 

Since district court had before it mat- 
ters outside pleadings, including two affida- 
vits in support of request by distributor of 
publications, which was challenging city or- 
dinance prohibiting the promotion of sexu- 
ally oriented materials to minors, for a tem- 
porary restraining order and a preliminary 
injunction,. dismissal would be reviewed as 
order granting summary judgment. Fed. 
Rules Civ.Proc.Rule 12(b), 28 U.S.C.A. 


3. Obscenity s=1, 1.4 

To determine if material is obscene and 
therefore unprotected, trier of fact must 
inquire whether the average person, apply- 
ing contemporary community standards 
would find that the work, taken as a whole, 
appeals to the prurient interest, whether 
work depicts or describes in a patently of- 
fensive way, sexual conduct specifically 
defined by the applicable state law, and 
whether the work, taken as a whole, lacks 
serious literary, artistic, political, or scien- 
tific value. 
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4. Obscenity ¢=7 

It was not inconsistent with decision 
holding that it was constitutional to pro- 
scribe sale of “girlie magazines” to minors, 
where magazines contained defined forms - 
of sexually oriented material, even though’ 
such material was not obscene for adults, to 
create an affirmative defense for displays 
that had a bona fide governmental, educa- 
tional or scientific purpose. 


5. Obscenity 625 

City ordinance prohibiting promotion 
of sexually oriented material to minors was . 
not inconsistent with decision holding that . 
it was constitutional to proscribe sale of.- 
“girlie magazines” to minors, where maga- 
zines contained defined forms of sexually 
oriented material, even though such materi-. 
al was not obscene for adults, because it 
proscribed distribution and display of mate-. 
rial that was not “suitable” for minors, in_ 
that ordinance approved in prior case and 
city’s ordinance both used this term in the 
same context. : 


6. Obscenity ¢=2.5 

City ordinance prohibiting promotion 
of sexually oriented material to minors did 
not unconstitutionally expand definition of | 
obscenity to include within its proscriptions _ 
definitions which were also incongruous 
with the patently offensive element of ob- 
scenity and. which encompassed depictions 
of sexual conduct which were clearly legiti- 
mate and not hard-core, in that, although | 
ordinances proscribed dissemination of some 
material protected as ‘to adults, the pro- 
scription applied only to dissemination. or 
display to juveniles, not adults. 


4%. Obscenity 2.5 


Use of the Miller obscenity test in city 
ordinance prohibiting promotion of sexually 
oriented material to minors did not render 
ordinance overbroad or vague. 


8. Obscenity 2.5 

Ordinance prohibiting display of mate- 
rials harmful to minors when minors as part 
of invited general public, would be exposed 
to view such material, which provided that 
such material was not displayed if it was 
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kept behind devices commonly known as 
blinder rags so that the lower two thirds of 
the material was: not exposed to view, was 
not overbroad, in that, with respect to sale 
or distribution of materials harmful to mi- 
nors, ordinance had a clear and acceptable 
standard that would permit sale or distribu- 
tion to adults of such materials, portion of 
ordinance dealing with display of material 
was reasonably structured; restriction of 
viewing by adults of materials which were, 
as to adults, constitutionally protected was 
reasonable, and regulation based on content 
was justified by substantial governmental 
interest in protecting minors from exposure 
to harmful adult material. 


9. Constitutional Law @=90(3) 

Reasonable time, place and manner 
regulations of speech are permissible where 
regulations are necessary to further signifi- 
cant governmental interests, and are nar- 
rowly tailored to further the state’s legiti- 
mate interest. 


10. Constitutional Law @=82(4) 
Invalidating legislation as overbroad on 

its.face is manifestly strong medicine and is 

employed sparingly and only as last resort. 


11. Constitutional Law ¢=90(1) 
Legislation should not be held facially 
overbroad unless ‘it is not readily subject to 


a narrowing construction, and deterrent ef- 


fect on speech is real and substantial. 


12. Constitutional Law ¢=90.1(8) 

Portion of city ordinance proscribing 
display of sexually oriented material to mi- 
nors was conduct plus speech because it 
‘regulated manner in which material with a 
particular content could be disseminated; it 
did not regulate pure speech itself, and thus 
there ‘would have to be substantial over- 
breadth for the ordinance to be held over- 
broad on ‘its face. 


13, Constitutional Law ¢=>90,1(8) - 
Although minors are entitled to a sig- 
nificant measure of First Amendment pro- 
‘tection, a.narrowly drawn ordinance re- 
stricting that access to sexually oriented 


material does not abridge their First 


Amendment U.S.C.A. Const. 


Amend. 1. 


14. Constitutional Law @=82(4) 

In First Amendment area vague laws 
offend three important values, namely, they 
do not give individuals, fair warning of 
what is prohibited, lack of precise standards 
permits arbitrary and discriminatory en- 
forcement, and vague statutes encroach 
upon First Amendment freedoms by 
causing citizens to forsake activity protect- 
ed by the First Amendment for fear it may 
be prohibited.. U.S.C.A. Const.Amend. 1. 


15. Obscenity e=2.5 

City ordinance prohibiting the display 
of sexually oriented material harmful to 
minors was not.void for vagueness, in that 
ordinance provided fair warning of what- 
was prohibited because it plainly prohibited 
display of material in manner so that mi- 
nors would be exposed to it, common under- 
standing and practices provided commercial 
establishments with sufficient notice of 
type of display ordinance was designed to 
prohibit, and whatever imprecision was 
present was mitigated by ordinance’s scien- 
ter provision, there was no real danger of 
arbitrary enforcement, and ordinance would 
not lead citizens to forsake activity protect- 
ed by the First Amendment. U.S.C.A. - 
Const.Amend. 1. © 


16. Constitutional Law @=90.1(1) 
Although it is not an answer to an 
argument that a particular regulation of 


rights. 


. expression is vague to say that it was 


adopted for the salutary purpose of protect- 
ing children, the Constitution does not re- 
quire impossible standards; all that is re- 
quired is that the language conveys suffi- 
ciently definite warning as to the pro- 
scribed conduct when measured by common 
understanding and practices. U. S.C.A. 
Const.Amend. 1. 


17. Obscenity 2.5 

Definition of minors in city ordinance 
prohibiting promotion of sexually oriented 
material to minors to mean any unmarried 
person under “age of 18 years was “not un- 
constitutionally vague; moreover,. . ordi- 
nance made it a defense to prosecution if an 
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honest mistake was made tq age of minor, 
which sufficiently protected commercial en- 


terprises from whatever vagueness inhered’ 


in definition. U.S.C.A. -Const.Amend. 1. 


18. Constitutional Law ¢=250.1(2) 


Classification in city ordinance prohib-. 


iting promotion of sexually oriented materi- 
al. to minors that distinguished between 
commercial enterprises and noncommercial 
enterprises bore a rational relationship to 
legitimate state interest in stemming the 
tide of commercialized obscenity, and thus 


ordinance did not violate equal protection. 


U.S.C.A. Const.Amends. 5, 14. 


19. Constitutional Law ¢=213.1(1) 

Classifications that distinguish between 
commercial enterprises and noncommercial 
enterprises are upheld if they are rationally 
related .to legitimate state interest. vs. 
C.A: Const.Amends. 5,14. 


20. Constitutional Law @=90.1(8) 

Neither threat of criminal prosecution, 
substantial penalties available to prosecu- 
tor, nor the allegedly almost indefinable 
standards contained in city ordinance. pro- 
hibiting promotion of sexually oriented ma- 
terial to minors combined to create an un- 
constitutional prior restraint on right. to 
distribute materials, in that ordinance does 
not require prior approval of authorities 
before any materials could be distributed or 
displayed and there was no prior adminis- 
trative determination, nor any significant 
risk that one could be prosecuted for engag- 
ing in protected oes 


21. Jury @=23(2) 

City ordinance prohibiting promotion 
of sexually oriented material to minors was 
not unconstitutional on ground that it: vio- 
lated Sixth Amendment right to trial by 
jury because prosecutions under ordinance 
took place before municipal court for city, 
where trial was to the court, and the trial 
“occurred without any determination on ob- 
scenity by jury, which was essential since 
1. At the-time of the filing of this action before 

the district court, News was a wholesale dis- 
tributor of various periodicals and publications 


in Wichita while a co-plaintiff, Town Crier of 
Wichita, Inc., was a retailer of such goods. 


721 FEDERAL REPORTER, 2d SERIES 


contemporary community. standards must 
be applied, where accused has right to ap- 
peal and then case would be tried de novo: 
in district court where trial by jury could be.. 
requested. U.S.C.A. Const.Amend. 6. 


22. Jury @23(2) 
Even assuming that jury system. might 


‘be desirable method for judging obscenity 


by community standards, Kansas Procedure 
whereby accused was first tried. in munici- 
pal court, where case was tried to the court,- 
was not unconstitutional in view of right it 
provided for de novo jury trial on appeal to 
the district court. U.S.C.A. Const.Amend. 
6. a 


Robert C. Brown of Smith, Shay, Farmer 
& Wetta, Wichita, Kan. (Jack Focht, Wichi- 
ta, Kan., was also on brief), for plaintiff-ap- 
pellant. 4. 

Stanley A. Issinghoff, Wichitay Kan. 
(Thomas R. Powell, Wichita, Kan. » Was also. 
on brief), for defendants-appellees. 

Robert T. Stephan, Atty. Gen. of Kan.,' 
and Thomas D. Haney, Deputy ‘Atty. Gen. 
of Kan., Topeka, Kan., filed a brief for the 


State af Kan. as amicus curiae in suCP or of ° 


I NR ie 


Before SETH, Chief Judge, and HOLLO- 
WAY and McWILLIAMS, Circuit Judges. 


HOLLOWAY, Circuit Judge. 


Plaintiff M.S. News Company (News), is 
a wholesale and retail distributor.of periodi- 
cals and publications in Wichita, ‘Kansas.'. 
It appeals from dismissal of’ its.action for 
injunctive and declaratory relief against en- 
fércement of a portion. of a Wichita ordi- 
nance. The ordinance, Number 36-172, 
amended sections 5.68.150. and 5.68.155 of 
the Code of the City. of Wichita and created 
5.68.156. This section prohibits the promo- 
tion of sexually oriented materials to mi- 
nors. It is the sole portion “OF the ordinance 


News has since. acquired. the assets of Town 
Crier of Wichita, Inc., and is a wholesale and 
retail distributor of periodicals and publica- 
tions. Thus, News is the only plaintiff- mere 
lant. See Brief of Appellant at 3-4. 
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at issue in this action, and it is reproduced 
as an appendix to this opinion. 


The Wichita ordinance is designed to pre- 
vent minors from being exposed to sexually 
oriented materials that are harmful to 
them. The ordinance defines “harmful to 
minors” and makes it an offense to display 
such material to minors if, as a part of the 
invited general public, they will be exposed 
to it. It further proscribes, inter alia, sell- 
ing, furnishing or presenting to minors any 
material or performance that is harmful to 
them. 


The controlling facts are not in dispute. 
By early August 1979, plaintiff News be- 
came aware of the impending passage of 
the subject ordinance. On August 20, News 
brought this action against all members of 
the Board of Commissioners, the Chief of 
Police, and the City Attorney of Wichita. 
It sought a declaratory judgment that Sec- 
tion 5.68.156 “is unconstitutional on its face 
and as applied,” and injunctive relief re- 
straining the defendants from enforcing the 
section. The district judge promptly issued 
a temporary restraining order. 

Defendants filed a motion to dismiss with 
a supporting brief claiming, inter alia, that 


the complaint failed to state a cause of | 


action. News then filed a reply brief con- 
testing the motion. The district court held 
a hearing to consider plaintiff’s request for 
’ a permanent injunction and the defendants’ 
motion to dismiss, heard argument, and 
took the matter under advisement. The 
judge shortly thereafter dissolved the tem- 
porary restraining order, denied the request 
for preliminary and permanent injunctive 
relief and granted defendant’s motion to 
dismiss. Plaintiff appeals. 


* 2. By dismissing plaintiff's action, the district 
court refused to enjoin enforcement of the new- 
ly enacted ordinance. The court held that on 
its face the ordinance was constitutional; the 
district court did not decide whether the ordi- 
nance {is constitutional as applied. IR. 119. In 
such ‘circumstances, we consider only whether 
the ordinance is constitutional on its face. 


3. If the district court considers matters outside 
the pleadings, Rule 12(b) requires the court “to 
treat the motion to dismiss as one for summary 
judgment and to dispose of it as provided in 


{1,2] Plaintiff makes four main argu- 
ments on appeal, contending that the ordi- 
nance: (1) goes beyond the permissible 
scope of Ginsberg v. New York, 390 USS. 
629, 88 S.Ct. 1274, 20 L.Ed.2d 195 (1968), 
and is overbroad and vague both on its face 
and as applied; ? (2) violates-the Equal Pro- 
tection Clause of the Fourteenth Amend- 
ment; (3) creates a prior.restraint in viola- 
tion of-the First Amendment; and (4) de- 
prives defendants of their Sixth Amend- 
ment right to a jury trial. We will consider 
each of these contentions in turn? 


ahh he 


‘FACIAL OVERBREADTH AND 
VAGUENESS 


Plaintiff News challenges the ordinance 
for overbreadth and vagueness. It essen- 
tially says that the realistic effect of the 
ordinance will be to limit, by its overbroad 
application, the access of adults, and minors 
approaching adulthood, to constitutionally 
permissible material. News further argues 
that the ordinance is vague in that it nei- 
ther affords fair warning to those within its 
reach, nor provides explicit standards for ° 
those who enforce it. Brief of Appellant at 
17. 


Ginsberg v. New York, 390 US. 629, 88 
S.Ct. 1274, 20 L.Ed.2d 195 (1968), rejected a 
vagueness challenge to a New York statute 
similar to the Wichita, ordinance. The Su- 
preme Court there held that it is constitu- 
tional to proscribe the sale of “girlie maga- 
zines” to minors, where the magazines con- 
tained defined forms of sexually oriented 
material, even though such material was’ 
not obscene for adults. The Wichita ordi- 
nance at issue is almost identical to the 


Rule 56 [Fed.R.Civ.P. 56]. Carter v. Stanton, 
405 U.S. 669, 671, 92 S.Ct. 1232, 1234, 31 
L.Ed.2d 569 (1972) (per curiam); see Owens v. 
Rush, 654 F.2d 1370, 1377 n. 9 (10th Cir.1981); 
6 J. Moore & J. Wicker, Moore’s Federal Prac- 
tice (Part 2), 56.11[2] (1982). Here the dis- 
trict court had before it matters outside the 
pleadings, including two affidavits in support of - 
News’ request for a temporary restraining or- 
der and a preliminary injunction.- See ll R. 
1-45. We therefore review the dismissal as an 
order granting summary judgment. “wake 
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statute upheld in Ginsberg. Ginsberg, su- 


pra, 390 U.S. at 645-47, 88 S.Ct. at 1283-84. - 


Plaintiff attempts to distinguish Ginsberg 
by pointing out differences between the 
two laws. 


[3-6] There are two principal difter- 
ences between the Wichita ordinance and 
the statute in Ginsberg that are relevant to 
the constitutionality of the Wichita ordi- 
nance on its face. First, the Wichita ordi- 
nance uses the Miller v. California, 413 U.S. 
15, ‘93 S.Ct. 2607, 37 L.Ed.2d 419 (1973), 
obscenity test,‘ and second, it proscribes not 
just the dissemination of material harmful 
to minors, as Ginsberg did, but also the 
display of such material. We find no con- 
stitutional infirmity in the ordinance result- 
ing from either of these changes, or in any 
of the prohibitions of display, sale or pre- 
sentation of proscribed materials to minors. 


A. Application of the Miller test 


[7] We are unable to discern any sub- 
stance to plaintiff’s argument that replac- 


4. The ordinance in Ginsberg used the test ap- 
proved in Memoirs v. Massachusetts, 383 U.S. 
413, 86 S.Ct. 975, 16 L.Ed.2d 1 (1966). Since 
then, in Miller v. California, 413 U.S. 15, 93 
S.Ct. 2607, 37 LEd.2d 419 (1973) the Supreme 
Court has enunciated a somewhat different 

' test. Under Miller, to determine if material is 
obscene and therefore unprotected, the trier of 
fact must inquire: 

(a) whether “the average person, applying 
contemporary community standards” would 
find that the work, taken as a whole, appeals 
_ to the prurient interest; (b) whether the 
work depicts or describes in a patently offen- 
sive way, sexual conduct specifically defined 
by the applicable state law; “and (c) whether 
the work, taken as a whole, lacks serious 
literary, artistic, political, or scientific value. 
Miller, supra, 413 U.S. at 24, 93 S.Ct. at 2615 
(citations omitted). The Wichita ordinance and 
the statute approved in Ginsberg both adapted 
the current obscenity test so it could be-used to 
determine whether material is harmful to mi- 
nors. : 


5. Plaintiff also argues that the ordinance ‘‘ex- 
ceeds the rights conferred on the Government 
by Ginsberg v. New York.” Brief of Appellant 

. ‘at 10. Plaintiff argues it is inconsistent with 
Ginsberg to create an affirmative defense for 
displays that have a bona fide governmental, 
educational or scientific purpose. We disagree 
and address the equal protection issues stem- 
ming from this later. See infra Part II. 
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ing the Memoirs test with the Miller test. 
creates either an overbreadth or vagueness 
problem. The ordinance in Ginsberg. pro-, 
hibited distribution to minors of material; 
that was “harmful to minors.” In defining, 
“harmful to minors,” the Memoirs obscenity. 
test was adapted so that material could. not, 
be distributed to minors if it: (1) appealed 
to the prurient interest of minors; (2) was 
patently offensive to what the adult com- 
munity believed was suitable for minors; 
and (3) was utterly without social impor- 
tance for minors. Ginsberg, supra, 390 U.S: 
at 646, 88 S.Ct. at 1284. The Wichita ordi- 
nance is virtually identical to that upheld in 
Ginsberg except that the Miller obscenity. 
test is used rather than the Memoirs test: 
Although the ordinance alters the Miller 
test so that it can be used for determining 
what material is harmful to minors, this is’ 
precisely what the ordinance in Ginsberg 
did with the old Memoirs test. We reject. 
the argument that the use of the Miller test 


Plaintiff's contention that the ordinance is. 
inconsistent with Ginsberg because it pro- 
scribes distribution and display of material that 
is not “suitable” for minors is without merit. 
The ordinance approved in Ginsberg and Wich- 
ita’s ordinance both use this term in the same 
context. 

We similarly reject plaintiffs’ contention that: 
the Wichita ordinance unconstitutionally. ex-. 
pands the definition of obscenity to include 
“within its proscriptions ... definitions which 
are also incongruous with the ‘patently offen- 
sive’ element of Miller and which encompass 
depictions of sexual conduct which are clearly. 
legitimate and not ‘hard core.’" Brief of Ap-; 
pellant at 13. Although the ordinance does’ 
proscribe dissemination of some material pro-. 
tected as to adults, the proscription applies’ 
only to dissemination or display to juveniles,, 
not adults. Plaintiff's ent implicitly ree; 
jects the rule from Ginsberg that it is constitu- 
tional to proscribe dissemination of generally 
protected materials to juveniles when such ma- 
terials are harmful to them. "Later cases recog- 
nize that the state has a legitimate interest in 
preventing juveniles from being exposed to 
sexually oriented materials even when they are 
not obscene as to adults. See, e.g., New York 
v. Ferber, —— U.S. ——, ——, 102 S.Ct. 3348, 
3354, 73 L.Ed.2d 1113 (1982); FCC v. Pacifica 
Foundation, 438 U.S. 726, 748-50, 98 S.Ct 
3026, 3039-41, 57 L.Ed.2d 1073 (1978) (plurali- 
ty); Miller v. California, supra, 413 U.S. at 19, 
93 S.Ct. at 2612. 


- M.S. NEWS CO. v. CASADO 1287 
Cite as 721 F.2d 1281 (1983) 


rendered the ordinance overbroad or 
vague. © 


B. The prohibitions of the ordinance 
protecting minors 


The Wichita: ordinance prohibits (a) dis- 
playing material “harmful to minors,” (b) . 


selling, furnishing or presenting such mate- 
rial to minors; and (c) presenting to a mi- 
nor any “performance” harmful to him. 
We feel that Ginsberg has already upheld 
all such prohibitions except that of display. 
We therefore focus on the overbreadth and 
vagueness challenges to the display prohibi- 
tion. 


The ordinance prohibits displaying mate- 
rials harmful to minors when minors “as a 
part of the invited general public, will be 
exposed to view such material.” The ordi- 
nance provides that such material is not 
displayed if it is “kept behind devices com- 
monly known as ‘blinder racks’ so that the 


6. We are not faced with an ordinance that is 
overbroad because it prohibits dissemination to 
minors of material that is not even obscene as 
to them. The Wichita ordinance is limited so 
that only material that is obscene as to minors 
may not be exposed to them. - When courts 
have found similar legislation overbroad, gener- 
ally the legislation has in some way sought to 
regulate material that is not obscene even as to 


minors. See Erznoznik v. City of Jacksonville, 


422 U.S. 205, 95 S.Ct. 2268, 45 L.Ed.2d 125 
(1975) (ordinance making it an offense for out- 
door drive-in theatre to exhibit film containing 
any nudity); American Booksellers’ Ass'n v. 
McAuliffe, 533 F.Supp. 50 (N.D.Ga.1981) (stat- 
ute prohibiting display or sale to minors of 
material containing nude. figures held over- 
broad because prohibition extends to material 
not obscene as to minors); Allied Artists Pic- 
tures Corp. v. Alford, 410 F.Supp. 1348 (W.D. 
Tenn.1976) (ordinance overbroad because it 
prohibited exposing juveniles to films contain- 
ing language that was not obscene as to juve- 
niles); American Booksellers Ass'n, Inc. v. Su- 
perior Court, 129 Cal.App.3d 197, 181 Cal.Rptr. 
33 (2d Dist.1982) (ordinance overbroad because 
it nequired sealing material containing any pho- 
to whose primary purpose is sexual arousal 
regardless of whether obscene as to minors); 
Calderon v. City of Buffalo, 61 A.D.2d 323, 402 
N.Y.S.2d 685 (1978) (ordinance overbroad be- 
cause it prohibited sale and exhibition to juve- 
niles of material that was not obscene as to 
juveniles); Oregon v. Frink, 60 Or.App. 209, 
653 P.2d 553 (1982) (statute prohibiting dissem- 
ination of all nudity. to minors overbroad be- 


lower two-thirds of the material is not ex- 
posed to view.” We believe this provision is 
neither vague nor overbroad. 


Although First Amendment challenges to 
legislation under the overbreadth and - 
vagueness doctrines are related,’ they are 
distinct. The vagueness doctrine is an- 
chored in the Due Process Clauses of the 
Fifth and Fourteenth Amendments, and 
protects against legislation lacking suffi- 
cient clarity of purpose and precision in 
drafting. See Erznoznik v. City of Jackson- 
ville, supra, 422 U.S. at 217-18, 95 S.Ct. at 
2276-77; Grayned v. City of Rockford, 408 
U.S. 104, 108-14 & n. 5, 92 S.Ct. 2294, 
2298-302 & n. 5, 33 L.Ed.2d 222 (1972). 
Overbroad legislation need not be vague, 
indeed it may be too clear; its constitution- 
al infirmity is that it sweeps protected ac- 
tivity within its proscription. See Erznoz- 
nik v. City of Jacksonville, supra, 422 U.S. 
at 212-18, 95 S.Ct. at 2274-75; Grayned v. 


cause it does not limit prohibition to material 
that is obscene as to juveniles). 

Nor are we faced with an ordinance whose 
standard for determining whether material is: 
obscene either to minors or adults is vague. 
The Wichita Ordinance uses almost the identi- 
cal language approved in Ginsberg with the 
exception of using the Miller test. When legis- 
lation designed to protect minors-from sexually 
oriented matters has been found to be unconsti- 
tutionally vague, the standard for evaluating 
whether the material was obscene as to minors 
has generally been the source of the vagueness. 
See, e.g., Rabeck v. New York, 391.U.S. 462, 88 
S.Ct. 1716, 20 LEd.2d 741 (1968) (per curiam); 
Interstate Circuit, Inc. v. Dallas, 390 U.S. 676, 
88 S.Ct. 1298, 20 L.Ed.2d 225 (1968); American 
Booksellers Ass'n v. McAuliffe, 533 F.Supp. 50 
(N.D.Ga.1981); Hillsboro News Co. v. City of 
Tampa, 451 F.Supp. 952 (M.D.Fla.1978); Cal- . 
deron v. City of Buffalo, 61 A.D.2d 323, 402 
N.Y.S.2d 685 (1978). We are satisfied that the 
standard used in the Wichita ordinance is not- 

- afflicted with such vagueness. 


7. See e.g., Village of Hoffman Estates, Inc. v. 
The Flipside, Hoffman Estates, Inc., 455 U.S. 
489, 494 & n. 6, 102 S.Ct. 1186, 1191 & n 6, 71 
L.Ed.2d 362 (1982) (In determining whether 
there is substantial overbreadth the vagueness 
of the enactment should be analyzed). 


8. See, eg., Parker v. Levy, 417 U.S. 733, 94 
S.Ct. 2547, 41 LEd.2d 439 (1974) (Fifth Amend- 
ment); Baggett v. Bullitt, 377 U.S. 360, 84 S.Ct. 
1316, 12 LEd.2d 377 (1964) (Fourteenth 
Amendment). 
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City of Rockford, supra, 408 U.S. at 114, 92 
S.Ct. at 2302. We consider the overbreadth 
and vagueness issues separately.® 


1. Overbreadth 


As noted, plaintiff News argues that the 
Wichita ordinance is overbroad, restricting 
the access of adults and minors approaching 
adulthood to constitutionally permissible 
publications. Brief of Appellant at 17. 
News says that as commercial enterprises 
seek to avoid violating the ordinance, the 
natural tendency will be to limit materials 
available for view by anyone. Id. at 13. 


(8] We disagree. First, as noted, with 
respect to the sale or distribution of materi- 
als “harmful to minors,” the ordinance has 
a clear and acceptable standard that will 
permit sale or distribution to adults of such 
materials. Second, the portion of the ordi- 
nance dealing with display of material 
“harmful to minors” is reasonably struc- 
tured. It is true that compliance with the 
ordinance will to some degree restrict the 
viewing by adults of materials which are, as 
to adults, constitutionally protected. How- 
ever, the restriction is reasonable and does 
not offend the First Amendment. 


(9] Reasonable time, place and manner 
regulations are permissible where the regu- 
lations are necessary to further significant 
governmental interests, Young v. American 


9. In Village of Hoffman Estates, Inc. v. The 
Flipside, Hoffman Estates, Inc., 455 U.S. 489, 
494-95, 102 S.Ct. 1186, 1191-92, 71 L.Ed.2d 
362 (1982), the Court indicated that in consider- 
ing a facial challenge to the constitutionality of 
a statute for overbreadth and vagueness, a 
court should first consider the overbreadth 
question and then the vagueness question. 


10. One member of the plurality in Young v. 
American Mini Theatres, supra, would require 
that the regulation be no more intrusive than 


necessary to achieve the governmental pur- 


pose. Young, supra, 427 U.S. at 79-80, 96 
S.Ct. at 2456-57 (Powell, J., concurring). The 
other four members of the plurality implied 
that the zoning ordinancés might not be upheld 
but for the district court’s finding that there 
were myriad locations where such theatres 
could be opened. Young, supra, 427 U.S. at 
71-72 n. 35, 96 S.Ct. at 2452-53 n. 35 (“The 
situation would be quite different if the ordi- 
nance had the effect of suppressing, or greatly 
restricting access to lawful speech.”). 
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Mini Theatres, 427 U.S. 50, 63 & n. 18, 96. 
S.Ct. 2440, 2448 & n. 18, 49 L.Ed.2d 310: 
(1976) (plurality), and are narrowly tailored: 
to further the State’s legitimate interest:é 
Grayned v. City of Rockford, supra, 408: 
U:S. at 116-17, 92 S.Ct. at 2303-04." We: 
find Young, supra, instructive. In Young; 
the plurality held that Detroit zoning ordi-? 
nances providing that an adult theatre may’ 
not be located within 1000 feet of any two‘ 
other adult theatres (or other “regulated. 


‘uses”) or within 500 feet of a residential , 


area, was consistent with the First and 
Fourteenth Amendments. The plurality. 
recognized that this was content-based rég- 
ulation but upheld it because the city had a 
sufficient interest in preserving the quality 
of urban life and the ordinance did not’ 
suppress or greatly restrict access to lawful 
speech. Young, supra, 427 U.S. at 63-72 & 
n. 35, 96 S.Ct. at 2448-53 & n. 35 (plurality). : 


© 


Similarly the display provision of the Wichi- 
ta ordinance is a regulation based on con-- 
tent. We believe that it is likewise justi- 
fied by the substantial governmental inter- 
est in protecting minors from exposure to 
harmful adult material.!! See supra note 5. 


Moreover, the proscription on display of 
material harmful to minors does not unrea- 
sonably restrict adults’ access to’ material 
which is not obscene as to them” The 


11. Other courts have similarly viewed restric- 
tions on displaying sexually oriented materials _ 
to minors as time, place or manner regulations. 
See, e.g., American Booksellers Ass'n, Inc. v. 
Superior Court, 129 Cal.App.3d 197, 181 Cal 
Rptr. 33 (1982) (ordinance requiring any mate- 
rial whose “primary purpose” was “sexual 
arousal” to be sealed was held overbroad be- 
cause it restricted adults’ access to materials 
they had right to obtain); Dover News, Inc. v. 
City of Dover, 117 N.H. 1066, 381 A.2d 752 
(1977) (per curiam) (In dicta, court approves of 
a tegulation requiring material harmful to mi- 
nors to be displayed no lower than sixty 
inches). 


12. Legislation whose purpose was to protect 
minors from exposure to sexually oriented ma- 
terials has been stricken as overbroad when it 
unnecessarily restricted adults’ access to the 
material. See, e.g., Butler v. Michigan, 352 
U.S. 380, 381, 383, 77 S.Ct. 524, 524, 525, 1 
L.Ed.2d 412 (1957) (statute proscribing sale of 
any book ‘“‘manifestly tending to the corruption 
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ordinance permits the “display” of material 
harmful to minors if it is in blinder racks 
which conceal the lower two-thirds of the 
material. Thus, adults may still have some 
access to materials not obscene as to them, 
and they may purchase such material. 


{10,11} In considering News’s claim of 
overbreadth,!5 we must remember that in- 
.validating legislation as. overbroad on its 
face is “manifestly strong medicine” and is 
employed sparingly and “only as a last re- 
sort.” New York v. Ferber, — U.S. ——, 
—, 102 S.Ct. 3348, 73 L.Ed.2d 1113 
(1982); Broadrick v. Oklahoma, 413 U.S, 
601, 613, 93 S.Ct. 2908, 2916, 37 L.Ed.2d 830 
(1973). In Ferber, the court implied 
that when conduct plus speech is involved, 
the overbreadth “ ‘must not only be real, but 
substantial as well, judged in relation to the 
statute’s plainly legitimate sweep.’” New 
York v. Ferber, supra, —— U.S. at 5 
102 S.Ct. at 3362 (quoting Broadrick v. 
Oklahoma, supra, 413 U.S. at 615, 93 S.Ct. 
at 2917). Moreover, legislation should not 
be held facially overbroad unless it is not 
readily subject to a narrowing construction, 
and the deterrent effect on speech is real 
and substantial. Young v. American Mini 
Theatres, supra, 427 U.S. at 60, 96 S.Ct. at 
2447; Erznoznik v. City of Jacksonville, su- 
pra, 422 U.S. at 216, 95 S.Ct. at 2276." 

[12,13] The portion of the Wichita ordi- 
nance proscribing display to minors is con- 


of the morals of youth” “not reasonably re- 
stricted to evil with which it is said to deal” 
because it reduces adult population “to reading 
only what is fit for children.”); Home Box 
Office, Inc. v. ‘Wilkinson, 531 F.Supp. 987, 997 
(D.Utah 1982) (despite asserted child protec- 
tion justification, statute proscribing distribu- 
tion of indecent material by wire or cable held 
overbroad because it proscribes distribution to 
homes having no children); see also Communi- 
ty Television of Utah, Inc. v. Roy City, 555 
F.Supp. 1164, 1166 n. 8, 1172-73 (D.Utah 1982) 
(ordinance analogous to statute in Wilkinson, 
supra, held overbroad, following reasoning of 
Wilkinson ). ; = 


13, It is not clear if plaintiff argues that the 
ordinance is overbroad merely because it regu- 
lates the distribution of materials that are con- 
stitutionally protected as to adults, or whether 
the display provision itself is overbroad. See 


duct plus speech because it regulates the 
manner in which material with a particular 
content can be disseminated; it does not 
regulate pure speech itself. Thus, there 
must be substantial overbreadth for the or- 
dinance to be held overbroad on its face. 
We find no such infirmity. As noted, the 
display portion of the ordinance does not 
restrict minors’ access to materials which 
they have a constitutional right to obtain. 
See Ginsberg, supra, 390 U.S. at 634-43, 88 
S.Ct. at 1277-82. The ordinance only pro- 
hibits displaying material “harmful to mi- 
nors,” and this term is defined to-include 
only material that is obscene as to minors 
under the Miller test as adapted to evaluate 
whether material is harmful to minors. Al- 
though minors are entitled to a significant 
measure of First Amendment protection, 
Erznoznik v. City of Jacksonville, supra, 422 
US. at 212-13, 95 S.Ct. at 2274-75; Tinker 
v. Des Moines School District, 393 U.S: 503, 
89 S.Ct. 733, 21 L.Ed.2d 731 (1969), a nar- 
rowly drawn ordinance restricting their ac- 
cess to sexually oriented material does not 
abridge their First Amendment rights. See 
Ginsberg, supra, 390 U.S. at 634-43, 88 S.Ct. 
at 1277-82, — . 


We therefore hold that the display provi- 
sion of the ordinance is not overbroad on its 
face. 


Brief of Appellant at 17, 20. We have already 
rejected the former argument, and we address 
the latter because we believe plaintiff raises the 
argument at least implicitly. 


14. The Supreme Court has said “‘éven if there 
are marginal applications in which a statute 
would infringe on First Amendment values, fa- 

~- cial invalidation is inappropriate if thé ‘remain- _ 
der of the statute ... covers a whole range of 
easily identifiable and constitutionally proscrib- 
able ... conduct ...."”"" New York v. Ferber, 
supra, —— U.S. at n. 25, 102 S.Ct. at 3362 
n. 25 (legislation prohibiting sale of parnogra-. 
phy in which children are engaged .in explicit 
sexual acts); Parker v. Levy, 417 U.S. 733, 760, 
94 S.Ct. 2547, 2563, 41 L.Ed.2d 439-(1974) (mili- 
tary articles prohibiting, inter alia, disobeying a_ 
lawful command from a superior) (quoting CSC 
v. Letter Carriers, 413 U.S. 548, 580-81, 93 
S.Ct. 2880, 2897-98, 37 LEd.2d 796 (1973)). 
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2 Vagueness 


{14} If a law threatens to inhibit First 
Amendment freedoms a more stringent 
vagueness test is used. See Hoffman Es- 
tates v. Flipside, Hoffman Estates, Inc., 
supra, 455 U.S. at 499, 102 S.Ct. at 1193; 
Hynes v. Mayor of Oradell, 425 U.S. 610, 
620, 96 S.Ct. 1755, 1760, 48 L.Ed2d 243 
(1976). In the First Amendment area 
vague laws offend three important values. 
First, they do not give individuals fair 
warning of what is prohibited. Second, 
lack of precise standards permits arbitrary 
and discriminatory enforcement. Finally, 
vague statutes encroach upon First Amend- 
ment freedoms by causing citizens to for- 
sake activity protected by the First Amend- 
ment for fear it may be_prohibited.'5 
Grayned v. City of Rockford, supra, 408 
U.S. at 108-09, 92 S.Ct. at 2298-99; see 
Hynes v. Mayor of Oradell, supra, 425 U.S. 
at 620-22, 96 S.Ct. at 1760-61; see also 
General Stores, Inc. v. Bingaman, 695 F.2d 
502, 503 (10th Cir.1982). Hejira Corp. v. 
MacFarlane, 660 F.2d 1356, 1365 (10th Cir. 
1981). 


(15, 16] We find no vagueness defect in 
the Wichita ordinance. First, the ordinance 
provides fair warning of what is prohibited. 
It plainly prohibits displaying material 
harmful to minors in a manner so that 
minors will be exposed to it. Although it is 
not “an answer to an argument that a 
particular regulation of expression is vague 
to say that it was adopted for the salutary 
purpose of protecting children,” Interstate 
Circuit, Inc. v. Dallas, 390 U.S. 676, 689, 88 
S.Ct. 1298, 1306, 20 L.Ed.2d 225 (1968), 


15. As Grayned noted, this third value is related 
to the first two. Grayned, supra, 408 U.S. at 
109, 92 S.Ct. at 2299. Concern for this third 
value is unique to laws which seek to regulate 
First Amendment#ights. The first two values 
are offended by.any vague law. See, e.g., Unit- 
ed States v. Salazar, 720 F.2d 1482 (10th Cir. 
1983) (considering the first two values from 
Grayned and holding that law prohibiting ille- 
gal possession of food stamps is not unconsti- 
“Yutionally vague). 


16, To satisfy the scienter requirement, the 
prosecution must show that the defendant 
knew the contents of the material and its na- 
ture and character. E.g., Hamling v. United 
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**... the Constitution does not require im- 
possible standards’; all that is required is 
that the language ‘conveys sufficiently defi- 
nite warning as to the proscribed conduct . 
when measured by common understanding’ 
and practices ....’” Roth. v. United 
States, 354 U.S. 476, 491, 77 S.Ct. 1304,. 
1312, 1 L.Ed.2d 1498 (1957) (quoting United: . 
States v. Petrillo, 332 U.S, 1, T-8, 67-S.Ct... 
1538, 154142, (1947)). We believe that the 
ordinance does this. The obscenity stan- 
dard as to minors is clearly defined. Com-. 
mon understanding and practices provide 
commercial establishments with sufficient: 
notice of the type of display the ordinance 
is designed to prohibit. See Broadrick vy. 
Oklahoma, supra, 413 U.S. at 608, 93 S.Ct. 
at 2913; Miller, supra, 413 U.S. at 27, 93 
S.Ct. at 2616. 


(17] Furthermore, whatever imprecision 
is present is mitigated by the ordinance’s 
scienter provision. See Hoffman Estates v. 
Flipside, Hoffman Estates, Inc., supra, 455 
U.S. at 499, 102 S.Ct. at 1193 (“{Skcienter 
requirement may mitigate a law’s vague- 
ness, especially with respect to the adequa- 
cy of notice to the complainant that his 
conduct is proscribed.”) (footnote omitted). 
The ordinance defines knowingly in terms 
almost identical to the definition approved 
in Ginsberg. See Ginsberg, supra, 390 U.S. 
at 646, 88 S.Ct. at 1284. In addition to the 
degree of scienter that the Constitution re- 
quires be shown to obtain a conviction for 
violating obscenity laws,!* the Wichita ordi- 
nance, as Ginsberg did, makes it an excuse 
from liability if one makes an honest mis- 
take as to a minor's age.!” 


States, 418 U.S. 87, 123-24, 94 S.Ct. 2887, 
2910-11, 41 L.Ed.2d 590 (1974); Hunt v. State 
of Oklahoma, 683 F.2d 1305, 1308 (10th Cir. 
1982); United States v. Sherwin, 572 F.2d 196, 
201-02 (9th Cir.1977), cert. denied, 437 U.S. 
909, 98 S.Ct. 3101, 57 LEd.2d 1140 (1978). 


17. Plaintiff also argues that the term minors is 
vague. We reject this contention. The Wichi- 
ta ordinance defines minor to mean “any un- 
married person Under the age of eighteen (18) 
years.” The Ginsberg Court upheld a statute 
defining minor to be “any person under the age 
of seventeen years.” Ginsberg, supra, 390 U.S. 
at 645, 88 S.Ct. at 1283. We see no difference 
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Second, we do not perceive any real dan. 
ger of arbitrary enforcement. To violate 
the ordinance, one must display material 
which, taken as a whole, must fail the Mil- 
ler test as applied to minors. This suffi- 
ciently constrains the discretion of the au- 
thorities. The ordinance adopts the correct 
standard for evaluating whether material is 
harmful to minors and we will not assume 
that the authorities will act in bad faith. 


Third, we are not persuaded that the 
ordinance will lead citizens to forsake activ- 
ity protected by the First Amendment. 
The ordinance is narrowly drawn within the 
confines of the Miller and Ginsberg stan- 
dards. It provides fair warning of what is 
prohibited, and sufficiently constrains the 
discretion of the authorities. In such cir- 
cumstances we do. not believe it chills the 
exercise of First Amendment rights. 


In sum, we are not persuaded to hold the 
Wichita ordinance invalid for vagueness. 


II 


EQUAL PROTECTION 


The Wichita ordinance provides that it is 
an affirmative defense if the material or 
performance was “displayed, presented or 


disseminated to a minor at a recognized and | 


established school, church, museum, medical 
clinic, hospital, public library, governmental 
agency, quasi-governmental agency and [if 
this was done] for a bona fide governmen- 
tal, educational or scientific purpose.” 
Plaintiff News argues that the ordinance is 
violative of the Equal Protection Clause of 
the Fourteenth Amendment because only 
commercial establishments are subject to its 
sanctions. 


[18,19] We disagree. The ordinance 
creates a classification that distinguishes 
between commercial enterprises and non- 
commercial enterprises. Such classifica- 


of constitutional magnitude between these two 
definitions. 

Moreover, the Wichita ordinance makes it a 
UWefense to a prosecution if an honest mistake 
was made as to the age of the minor. This 
sufficiently protects commercial enterprises 
from whatever vagueness inheres in the defini- 
tion of minor. 


tions are upheld if they are rationally relat- 
ed to a legitimate state interest. See New 
Orleans v. Dukes, 427 U.S. 297, 308, 96 S.Ct. 
2513, 2516, 49 L.Ed.2d 511 (1976) (per cu- 
riam); Hughes v. Alexandria Scrap Corp., 
426 U.S. 794, 810-14, 96 S.Ct. 2488, 2498— 
500, 49 L.Ed.2d 220 (1976); Hart Book. 
Stores, Inc. v. Edminsten, 612 F.2d 821, 831 
(4th Cir.1979), cert. denied, 447 U.S. 929, 100 
S.Ct. 3028, 65 L.Ed.2d 1124 (1980).!§ See 
also Schilb v. Kuebel, 404 U.S. 357, 364, 92 
S.Ct. 479, 484, 30 L.Ed.2d 502 (1971) 
(“{C]lassifications will be set aside only if 
no grounds can be conceived to justify them 
aie 
We rejected a similar argument in Piep- 
enburg v. Cutler, 649 F.2d 783 (10th Cir. - 
1981). In Piepenberg a state statute pro- 
hibited exhibiting pornographic films and 
created an affirmative defense if their dis-. 
tribution “was restricted to institutions or. 
persons having scientific, educational, gov- 
ernmental, or other similar justification for 
possessing pornographic material.” Id. at 
785. We rejected the argument that this 
violated the Equal Protection Clause, rea- 
soning that it was possible to conceive of 
justifications for the classification. 


We likewise believe that the Wichita or- 
dinance’s classification must be. upheld. 
Distinguishing between commercial and 
non-commercial institutions bears a rational 
relationship to a legitimate state interest. 
The Supreme Court has recognized that 
there are “legitimate state interests at 
stake in stemming the tide of commercial- 
ized obscenity....” Paris Adult Theatre I 
v. Slaton, 413 U.S. 49, 57, 93 S.Ct. 2628, 
2635, 37 L.Ed.2d 446 (1973); see also Young 
v. American Mini Theatres, supra, 427 U:S. 
50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (upholding 
zoning ordinances applicable to adult thea- 
tres or similar establishments). Commer- 


18. We note that in Ginsberg, supra, 390 U.S. at — 
641, 88 S.Ct. at 1281, the Court said that “[t]o 
sustain state power to exclude material defined 
as obscenity by § 484-h requires only that we 
be able to say that it was not irrational for the 
legislature to find that exposure to material 
condemned by the statute is harmful to mi- 
nors.” (emphasis added). 
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cial enterprises have the economic incentive 
to make sales and are therefore more likely 
to press the display and dissemination of 
material harmful to minors. Hence, mak- 
ing a distinction between commercial and 
non-commercial enterprises is sufficiently 
grounded in a legitimate state interest. 


We conclude that the ordinance does not 
violate the Equal Protection Clause. 


lil 


PRIOR RESTRAINT 


_ Plaintiff argues that the ordinance cre- 
ates an impermissible prior restraint. It 
contends that the threat of criminal prose- 
cution, the substantial penalties available to 
a prosecutor, and the almost indefinable 
standards combine to create an unconstitu- 
tional prior restraint on the right to distrib- 
ute their materials. Brief of Appellant at 
34. We disagree. 
[20] The ordinance creates a penalty for 
violating its terms. It-does not require 
prior approval of the authorities before any 
material can be, distributed or displayed. 
“(There is a world of difference between a 
government statement that one cannot 
speak at all and a statement that one can 


speak out at some risk of paying a specified . 


cost.” Hunter, Toward a Better Under- 
standing of the Prior Restraint Doctrine: A 
Reply to Professor Mayton, 67 Cornell 
L.Rev. 283, 293 (1982). 


' The Supreme Court has expressed a pref- 
erence for subsequent punishment over pri- 
or restraint. See, e.g., Southeastern Pro- 


19. See, e.g., Bantam Books v. Sullivan, supra, 
_ 372 U.S. 58, 83 S.Ct. 631, 9 L-Ed.2d 584 (State 
Commission notified book distributors that it 
has found publications objectionable and that it 
would recommend prosecution of distribution 
thereof because the Commission believed 
books were tending to the corruption of the 
youth); see also Entertainment Concepts, Inc., 
III v. Maciejewski, 631 F.2d 497 (7th Cir.1980), 
cert. denied, 450 U.S. 919, 101 S.Ct. 1366, 67 
L.Ed 2d 346 (1981) (“penalty of suspension or 
revocation {of theatre's license on finding it had 
shown obscene film) is unconstitutional prior 
restraint “because decision that movie is ob- 
scene is made and license is revoked before 
opportunity to have a court determine if movie 
is obscene); Penthouse Internat? Ltd. v. McAu- 
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motions, Ltd. v. Conrad, 420 U.S. 546, 558- 
59, 95 S.Ct. 1239, 1246, 43 L.Ed.2d 448 
(1975); Carroll v. Princess Anne, 393 U.S, 
175, 180-81, 89 S.Ct. 347, 351, 21 L.Ed2d 
325 (1968); see also Nebraska Press Ass'n v. 
Stuart, 427 U.S. 539, 589, 96 S.Ct. 2791, 
2817, 49 L.Ed.2d 683 (1976) (Brennan, J., 
concurring); New York Times Co. v. United 
States, 403 U.S. 713, 733-37, 91 S.Ct. 2140, 
2151-53, 29 L.Ed.2d 822 (1971) (White, J., 
concurring). The Court has suggested that 
although the Government may not be able - 
to restrain an individual from expressing 
himself, it does not follow that he cannot be 
punished if he abuses his rights. Southeast- 
ern Promotions, Ltd. v. Conrad, supra, 420 


- U.S. 558-59, 95 S.Ct. 1246. 


We are mindful that the Supreme Court — 
has held that a system of prior administra- 
tive notice of a determination of obscenity 
as to particular publications, with subse- 
quent criminal prosecution for distribution 
possible, violated constitutional rights pro- 
tected by the Fourteenth Amendment. 
See, e.g., Bantam Books, Inc. v. Sullivan, 
372 U.S. 58, 70-71, 88 S.Ct. 631, 639, 9 
L.Ed.2d 584 (1963)."® Such a conclusion is 
not justified here, however, because there is 
no such prior administrative determination, 
nor any significant risk that one may be 
prosecuted for engaging in protected con- 


‘duct. We cannot say that on its face the 


Wichita ordinance has the infirmities of a 
prior restraint. The standard by which ma- 
terials are to be judged is neither overbroad 
nor vague and there have been no threats 
of bad faith enforcement. 


liffe, 610 F.2d 1353 (Sth Cir.), cert. dismissed, 
447 U.S. 931, 100 S.Ct. 3031, 65 LEd.2d 1131 
(1980) (where authorities embarked on pro- 
gram of arresting everyone who distributed 
certain publications and made this action pub- 
lic, causing retailers in county to cease selling 
publications, the conduct amounted to an infor- 
mal system of prior restraint); Drive In Thea- 
tres, Inc. v. Huskey, 435 F.2d 228 (4th Cir.1970) 
(County Sheriff announced he would prosecute 
anyone showing a movie rated “R"” or “X" 
because he believed they were obscene); Bee 
See Books Inc. v. Leary, 291 F.Supp. 622 (S.D. 
N.Y.1968) (Stationing police officers in book- 
stores indicated to patrons that material sold 
was illegal and this constituted advance censor- 
ship). 
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We conclude that the ordinance imposes 
no unlawful prior restraint. 


IV 


TRIAL BY JURY 
News also contends that the ordinance is 
unconstitutional because it violates the 
Sixth Amendment right to trial by jury. 


More-specifically, it argues that prosecu- | 


tions under the ordinance take place before 
- the Municipal Court for the City of Wichita 
where trial is to the court,™ and the trial 
occurs without any determination on ob- 
scenity by a jury, which is essential since 
contemporary community standards must 
be applied. 

Relying on Miller, supra, 413 U.S. at 26, 
30, 33-34, 93 S.Ct. at 2616, 2618, 2619-20, 
News says “that the only manner in which 
the facts can be found so as to determine 
the prevailing standards in the adult com- 
munity is through the decision of a jury.” 
Brief of Appellant at 24. News reasons 
that the obscenity test “requires the partici- 
pation of the community wherein the action 
is brought.” Id. at 25, 93 S.Ct. at 2615. 
Likewise, News points to statements in 
Hamling v. United States, 418 U.S. 87, 105, 
94 S.Ct. 2887, 2901, 41 L.Ed.2d 590 (1974), 
that a juror is permitted “to draw on his 
own knowledge of the views of the average 
person in the community or vicinage from 
which he comes for making the required 
determination ....” News also relies on 
statements in Ballew v. Georgia, 435 U.S. 
223, 98 S.Ct. 1029, 55 L.Ed.2d 234 (1978), as 
support for its position that a jury trial is 
20. Section 12-4502 provides: 

Trial. All trials in municipal court shall be 
to the municipal judge or the municipal judge 


pro tem. 
Kan.Stat.Ann. § 12-4502 (1982). 


21. News cites the following statement in Bal- 


lew, supra, 435 U.S. 223, 98 S.Ct. 1029, 55 . 


L.Ed.2d 234: 
We do not rely on any rive Amendment 
aspect of this case in holding the five-person 
_ jury unconstitutional. Nevertheless, the na- 
ture of the substance of the misdemeanor 
charges against petitioner supports the refus- 
al to distinguish between felonies and misde- 
meanors. The application of the communi- 
ty’s standards and common sense is impor- 


constitutionally required in the first in- 
stance in obscenity cases.?! 

The defendants respond to the jury trial 
argument, inter alia, by pointing to the 
right to a jury trial de novo on appeal in 
such cases. Kansas, like numerous states, 
has a two-tier system for adjudicating spe- 
cific cases. In Kansas, “(t]he municipal 
court of each city shall have jurisdiction to 
hear’ and determine cases involving viola- 
tions of the ordinances of the city.” Kan. 
Stat.Ann. § 12-4104 (1982). Some states 
provide a jury trial in each tier; others 


' provide a jury only in the second tier but 


allow an accused to by-pass the first; and 
still others do not allow an accused to avoid 
a trial of some sort at the first tier before 
he obtains a trial by jury at the second. 
See Ludwig v. Massachusetts, 427 U.S. 618, 
620, 96 S.Ct. 2781, 2783, 49 L.Ed.2d 732 
(1976). 

(21] Under the Kansas ease on a 
plea of no contest a finding of guilty may 
be adjudged. Kan.Stat.Ann. § 12—4406(b) 
(1982). If an accused pleads guilty, the 
municipal judge may hear evidence touch- 
ing on the nature of the case, otherwise 
ascertain the facts, and then may refuse or 
accept the plea, assess punishment and en- 
ter the proper judgment.. Kan.Stat.Ann. 
§ 12-4407. All trials in the municipal court 
are to the municipal judge or the municipal 
judge pro tem. Kan.Stat.Ann. § 12-4502. 
However, the accused has the right to ap- 
peal and then the case is tried de novo in 
the district court where trial by jury may 
be requested.” 


tant in obscenity trials where juries must 
define and apply local standards. See Miller 
v. California, 413 U.S. 15 [93 S.Ct. 2607, 37 
L.Ed.2d 419] (1973). The opportunity for 
harassment and overreaching by an overzea- 
lous prosecutor.or a biased judge is at least 
as significant in an obscenity trial as in one 
concerning an armed robbery. This fact does 
not change merely because the obscenity 
charge may be labeled a misdemeanor and 
the robbery a felony. ; 

Id. at 241 n. 33, 98 S.Ct. at 1039 n. 33. 


22. Three Kansas statutes delineate this: proce- 
dure. Section 22-3610, Kan.Stat.Ann. (1981), 
provides: 
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The Supreme Court has said that such a 
procedure affords an accused “the absolute 
right to have his guilt determined by a jury 
composed and operating in accordance with 
the Constitution.” Ludwig v. Massachu- 
setts, supra, 427 US. at 625, 96 S.Ct. at 
2785. Moreover, it provides him a clean 
slate. Colten v. Kentucky, 407 U.S. 104, 
112-19, $2 S.Ct 1953, 1958-61, 32 L.Ed.2d 
S84 (1972)= Hence we cannot agree that 
the decisions of the Supreme Court, con- 
sidered together, call for a holding that this 
Kansas procedure for obscenity prosecu- 
tions is invalid. The Court’s decisions in 
Ludwig and Colten have upheld the two- 
tier systems and the earlier Callan decision 


court shall hear and determine the cause on 
the original complaint, unless the complaint 
shall be found defective, in which case the 
court may order a new complaint to be filed 
and the case shall proceed as if the original 
complaint had not been set aside. The case 
shall be tried de novo in the district court. 
(Emphasis added). 

Section 12-4601, Kan Stat Ann (1982), pro- 
vides- 

Appeak stay of proceedings. An appeal 
may be taken to the district court in the 
county in which said municipal court is locat- 
ex 

(a) by the accused person in all cases; and 

(>) By the city upon questions of law. The 
appeal shall stay all further proceedings upon 
the judgement appealed from. 

(Emphasis added). 

Section 22-360S(5), Kan StatAnn (1981), 

provides 

that in such appeals from municipal courts, 
trial by jury may be requested. 

(Emphasis added). 


23 Piaintiff News relies, inter alia, on Callan v. 
Wilson, 127 U_S_ 40, § S.Ct. 1301, 32 LEd 223 
(1883). In Ludwig, supra, 427 U.S. at 623-30, 
S6 S.Ct at 2787-83, the Supreme Court pointed 
out that Callan recognized that the sources of 
the right to jury trial in the federal courts are 
several and include Art [II § 2, cl 3, of the 
Constitution which requires that “[t]he trial of 
all Crimes ... shall be by Jury.” That lan- 
guage was said to be capable of being read as 

i in the absence of a defendant’s 
consent, a federal trial without a jury, and the 
court noted that the provision is not applicable 
to the States. 427 US. at 630, 96 S.Ct at 2788. 
The right of trial by jury m state court as a 
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is distinguishable, as we have explained. 
See note 23 supra. 

We must now consider whether the refer- 
ence to “the average person, applying con- 
temporary community standards” in the 
First Amendment obscenity test, see Roth 
v. United States, 354 U.S. 476, 479, 77 S.Ct. 
1304, 1305, 1 L.Ed.2d 1498 (1957), as well as 
the numerous references to the jury system 
which the Court has made while construing 
and defining this test, constitutionally man- . 
date a jury trial in the first instance. News 
cites state court decisions holding that in 
obscenity cases an accused must have a jury 
trial at the first tier. See City of Kansas 
City v. Darby, 544 S.W.2d 529, 532 (Mo. 


matter of federal constitutional law derives 
from the Sixth Amendment as applied to the 
States through the Fourteenth Amendment. 
Duncan v. Louisiana, 391 U.S. 145, 149-50, 88 
S.Ct. 1444, 1447-48, 20 LEd2d 491 (1968). 


Furthermore, Ludwig also noted that to the 
extent that Callan may have rested on a deter- 
mination that the right to a second tier jury 
trial was unduly burdened by a requirement 
that an accused be “fully tried” without a jury 
at the first tier, Callan was not controlling in a 
Massachusetts case like Ludwig because the 
defendant was able to circumvent trial in the 
Massachusetts first tier by “admitting to suffi- 
cient findings of fact.” 427 U.S. at 630, 96 
S.Ct at 2788. 

We believe that the instant Kansas case is 
distinguishable from Callan, as was the Massa- 
chusetts case in Ludwig. The Kansas two-tier 
system also permits a defendant to avoid being 
“fully tried” at the first tier. Im a Kansas 
~municipal court a defendant can plead guilty or 
mo contest, Kan.Stat.Ann. -§ 12-4406 (1982), 
and sentence must be imposéd without unrea- 
sonable delay. Id. §-12-4507. The defendant 
then can appeal to the district court where he 
“has an absolute right to a trial de novo ...,” 
State v. Parker, 213 Kan. 229, 516 P2d 153, 158 
(1973), and the appeal stays “all further pro- 
ceedings upon the judgment appealed from.” 
Kan.Stat.Ann. § 22-3609%(1) (1981); see also Id. 
§ 12-4601 (1982). The defendant is entitled to 
“a trial de novo ... regardless of lack of error 
or the nature of his plea in the lower court.” 
State v. Parker, supra, 516 P.2d at 157 (empha- 
sis added). “The defendant’s right to a new 
trial is unrestricted in that all he is required to 
do to obtain it is to appeal.” [d., 516 P.2d at 
158. 

We feel that both grounds used in Ludwig to 
distinguish Callan apply here and that the Kan- 
sas procedure is supported by Ludwig. 
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1976) appeal dismissed, 431 U.S. 935, 97 
S.Ct. 2644, 53 L.Ed.2d 252 (1977); . cf. City 
of Duluth v. Sarette, 283 N.W.2d 533, 537- 
38 (Minn.1979). The Darby case, which re- 
lied on the above-mentioned portions of Mil- 
ler and Hamling, capsulizes plaintiff's point, 
stating that it held “in obscenity cases only, 
that a trial by jury is required in the first 
instance and that a trial by jury after ap- 
peal to circuit court ‘does not satisfy the 
requirements of the Constitution.’” (Quot- 
ing Callan v. Wilson, 127 U.S. 540, 557, 8 
S.Ct. 1301, 1307, 32 L.Ed. 223 (1888)). (Em- 
phasis in original). 

We are not persuaded to follow these 
decisions. The Supreme Court has not held 
that the trier of fact in cases applying the 
obscenity test must, ipso facto, be a jury. 
The Court has recognized that there is no 
constitutional right to a trial by jury in 
state civil proceedings to determine what is 
obscene material. Alexander v. Virginia, 
413 U.S. 836, 93 S.Ct. 2803, 37 L.Ed.2d 993 
(1973). Indeed it has been held by some 
courts that criminal prosecutions for ob- 
scenity need not be by jury trials. See 
Coble v. City of Birmingham, 389 So.2d 527, 
533 (Ala.Cr-App.1980); Holderfield v. City 
of Birmingham, 380 So.2d 990, 991-93 (Ala. 
Cr.App.1979), ‘cert. denied, 449 U.S. 888, 101 
S.Ct. 245, 66 L.Ed.2d 114. 


{22} And even assuming that the jury 
system may be the desirable method for 
judging obscenity by community standards, 
the Kansas procedure is not unconstitution- 
al in view of the right it provides for a de 


24. As amicus curiae, the State of Kansas ar- 
gues that there can be no violation of the Sixth 
Amendment right to a jury trial because a vio- 
lation of the ordinance is a petty offense. The 
amicus points out that the maximum penalty 
under the ordinance is a fine of not more than 
five hundred dollars and a jail term not to 
exceed one: month. Although we recognize 
that a petty offense is “usually defined by ref- 
erence to the maximum punishment that might 
be imposed ...,”" Ludwig v. Massachusetts, 
427 U.S. 618, 624-25, 96 S.Ct. 2781-2785, 49-—- 
LEd.2d 732 (1976), and that a maximum one 

* month sentence and five hundred dollar fine 
might be light enough to be’a petty offense, see 
Baldwin v. New York, 399 U.S. 66, 90 S.Ct 
1886, 26 L.Ed.2d 437. (1970) (plurality); Duncan 
v. Louisiana, 391 U.S. 145, 88 S.Ct. 1444, 20 


novo jury trial on appeal. Commonwealth 
v. Rich, 68 Pa.;Commw. 30, 4387 A.2d 516, 
520-21 (1981); Manns v. Commonwealth, 
213 Va. 322, 191 S.E.2d 810, (1972); Walker 
v. Dillard, 363 F.Supp. 921 (W.D.Va.1973), 
rev'd on other grounds, 523 F.2d 3 (4th 
Cir.), cert. denied, 423 U.S. 906, 96 S.Ct. 208, 
46 L.Ed.2d 136 (1975). In the de novo jury 
trial the accused has a clean slate. Colten 
v. Kentucky, supra, 407 U.S. at 119, 92 S.Ct. 
at 1961. Moreover the appeal stays “all 
further proceedings upon the judgment ap- 
pealed from,” Kan.Stat.Ann. § 12-4601 
(1982).% 

We find no violation of plaintiff News’s 
constitutional rights under the First or 
Sixth Amendments in the procedure laid 
out for prosecution of violations of the ordi- 
nance. 


V 


In sum, we are not convinced that there 
is any substantive or procedural infirmity 
demonstrated in the Wichita ordinance. 
Accordingly the judgment is 

AFFIRMED. 


APPENDIX 
Section 5.68.156 to ordinance number 36— 
172 of the Code of the City of Wichita, 
Kansas, provides as follows: 


Displaying material harmful to minors. 


(1) Definitions. Minor means any un- 
married person under the age of eighteen 
(18) years. 


LEd.2d 491 (1968), we do not rest our decision 
on this ground. 

The ordinance is uniquely subject to repeti- 
tive violation, creating the threat of substantial 
penalties. Under the ordinance, “{eJach day 
that any violation of [the ordinance] occurs or 
continues shall constitute a separate offense [, 
and] [e]very act, thing, or transaction prohibit- 
ed by [the ordinance] shall constitute a sepa- 
rate offense as to each item, issue or title in- 
volved....”" In such circumstances, we are 
not inclined to rely on the “ill-defined, if not 
ambulatory” boundaries of the petty offense 
category. Duncan v. Louisiana, supra, 391 
U.S. at 160, 88 S.Ct. at 1453. It is on the other 
grounds discussed that we uphold the ordi- 
nance. 
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APPENDIX—Continued 
‘Harmful to Minors’ means that quality 
of any description, exhibition, presenta- 
tion or representation, in whatever form, 
of nudity, sexual conduct, sexual excite- 


ment, or sado-masochistic abuse when the’ 


material or performance, taken as a 
whole, has the following characteristics: 

(a) The average adult person apply- 
ing contemporary community standards 
would find that the material or per- 
formance has a predominant tendency 
to appeal to a prurient interest in sex 
to minors; and 

(b) The average adult person apply- 
ing contemporary community standards 
would find that the material or per- 
formance depicts or describes nudity, 
sexual conduct, sexual excitement or 
sado-masochistic abuse in a manner 
that is patently offensive to prevailing 
standards in the adult community with 
respect to what is suitable for minors; 
and 

(c) The material or performance 
lacks serious literary, scientific, educa- 
tional, artistic, or political value for 
minors. 

‘Nudity’ means the showing of the hu- 
man male or female genitals, pubic area, 
or buttocks with less than a full opaque 
covering; the showing of the female 
breast with less than a full opaque cover- 
ing of any portion thereof below the top 
of the nipple; or the depiction of covered 
male genitals in a discernibly turgid 
state. 

‘Sexual conduct’ means acts of mastur- 
bation, homosexuality, sexual intercourse, 
or physical contact with a_ person’s 
clothed or unclothed genitals, pubic area, 
buttocks, or, if such person be a female, 
breast. : 

‘Sexual excitement’ means the condi- 
tion of human male or female genitals 
witen in a state of sexual stimulation or 
arousal. 

‘Sado-masochistic abuse’ means flagel- 
lation or torture by or upon a person clad 
in undergarments, a mask or bizarre cos- 
tume, or the condition of being fettered, 
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bound or otherwise physically restrained 
on the part of one so clothed. : 

‘Material’ means any book, magazine, 
newspaper, pamphlet, poster, print, pic- 
ture, figure, image, description, motion 
picture film, record, or recording tape, 
video tape. 

‘Performance’ means any motion pic- 
ture, film, video tape, played record, pho- 
nograph or tape, preview, trailer, play, 
show, skit, dance, or other exhibition per- 
formed or presented to or before an audi- 


. ence of one or more, with or without 


consideration. 

‘Knowingly’ means. having general 
knowledge of, or reason to know, or a 
belief or ground for belief which war- 
rants further inspection or inquiry of 
both: 

(a) The character and content of any 
material or performance which is rea- 
sonably susceptible of examination by 
the defendant, and 

(b) The age of the minor; however, 
an honest ‘mistake shall constitute an © 
excuse from liability hereunder if the . 
defendant made a reasonable bona fide 
attempt to ascertain the true age of 
such minor. . 

‘Person’ means any individual, partner- 
ship, association, corporation, or other le- 


‘gal entity of any kind. 


‘A reasonable bona fide attempt’ means 
an attempt to ascertain the true age of 
the minor by requiring production of a 
driver’s license, marriage license, birth 
certificate or other governmental or edu- 
cational identification card or paper and 
not relying solely on the oral allegations 
or apparent age of the minor. 


(2) Offenses. No person having custody, 


control or supervision of any commercial 
establishment shall knowingly: 


(a) display material which is harmful 
to minors in such a way that minors, as a 
part of the invited general public, will be 
exposed to view such material provided, 
however, a person shall be deemed not to 
have “displayed” material harmful to mi- 
nors if the material is kept behind devices 
commonly known as “blinder racks” so 
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APPENDIX—Continued 
that the lower two-thirds of the material 
is not exposed to view. 

(b) Sell, furnish, present, distribute, al- 
low to view, or otherwise disseminate to a 
minor, with or without consideration, any 
material which is harmful to minors; or 


John BROZ, Plaintiff-Appellee, 
v. 


Margaret M. HECKLER, Secretary of 
Health & Human Services, A Depart- 
ment of the United States Government, 


(c) Present to a minor or participate in 
presenting to a minor, with or without 
consideration, any performance which. is 
harmful to a minor. 


(3) Defenses. It shall be an affirmative 
defense to any prosecution under this ordi- 
nance that: 

The material or performance involved 
was displayed, presented or disseminated 
to a minor at a recognized and estab- 
lished school, church, museum, medical 
clinic, hospital, public library, governmen- 
tal agency, quasi-governmental agency 
and persons acting in their capacity. as 
employees or agents of such persons or 
organizations, and which institution dis- 
plays, presents or disseminates such ma- 
terial or performance for a bona fide 
governmental, educational or scientific 
purpose. 

(4) Penalties. Any person who shall be 
convicted of violating any provision of this 
section is guilty of a misdemeanor and shall 
be fined a sum not exceeding Five Hundred 
Dollars ($500.00) and may be confined in 
jail for a definite term which shall be fixed 
by the court and shall not exceed one (1) 
month.- Each day that any violation of this 
section occurs or continues shall constitute a 
separate offense and shall be punishable as 
a separate violation. Every act, thing, or 
transaction prohibited by this section shall 
constitute a separate offense as to each 
item, issue or title involved and shall be 


Defendant-Appellant. 
Richard D. HOLMES, Plaintiff-Appellee, 


v 


Margaret M. HECKLER, The Secretary 
of Health and Human Services, 
Defendant-Appellant. 


Corrine LITTLE, Plaintiff-Appellee, 


v. 


Margaret M. HECKLER, Secretary of the 
Department of Health and Human 
Services, Defendant-Appellant. 


Thomas O. JONES, Plaintiff-Appellee, 
“V, 


Margaret M. HECKLER, Secretary, 
Department of Health & Human 
Services, Defendant-Appellant. 


Fred SOESBE, Plaintiff-Appellee, 


v. 


Margaret M. HECKLER, Secretary of 
Health and Human Services, 
Defendant-Appellant. 


Nos. 81-7140, 81-7143, 81-7336, 
81-7370 and 81-7466. 


United States Court of Appeals, 
Eleventh Circuit. 


Dec. 8, 1983. 


punishable as such. For the purpose of this 
section, multiple copies of the same identi- 
cal title, monthly issue, volume and number 
issue or other such identical material shall 
constitute a single offense. 


W 
° E KEY KUMBER SYSTEM 
i 


In each of five cases, denial of social 
security disability benefits was reversed by 
the United States District Court. The Sec- 
retary of Health and Human Services ap- 
pealed, and appeals were consolidated.—The - 
Court of Appeals, 677 F.2d 1351, affirmed 
in part, vacated in part and remanded. 
Following remand, 103 Sup.Ct. 2421, the 
Court of Appeals, 711 F.2d 957, affirmed in 
part, vacated in part and remanded. On 
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Council Membars Hoyt, White and Scallon 


present? ine following erdinancn: 


Amending Titles 7, Chapter 139 of the Minnaapolis i 
Code of Ordinances relating to Civil Rights: In General. 


ine lity Cauncl of the City of Minnsanclis de ordain cs follows: 


Section I. That Section 139.10 of the above-antitled ordinancs be 
amendad to read as follows: 

139.10 Finding, declaration of policy and puroose.. 

(a) Findings. The council finds that diserimination in employment, : labor 
union mambership, housing acccommodations, property rights, education, public 
accommodations and public services based on raca, color, creed, raligion, an- 
cestry, national origin, sex, including sexual harassment AND PORNOGRAPHY, af- 
fectional preferenca, dias wikis age marital status, or status with regard to 
public assistance or in housing accommodations based on familial status ad-- 

ersely affacts the health, welfare, peace and safety of the community. Such 
discriminatory practicas degrade individuals, foster intolerance and hata, and 
create and intansify unemployment, sub-standard oaine® uider-educaction, i1] 
health, lawlessness and poverty, thereby injuring the public wal fars. 


(1) SPECIAL FINOUNGS ON PORNOGRAPHY: THE COUNCIL FINDS THAT PORUCGRAPHY 


1S CENTRAL IN CREATING AND MAINTAINING THE CIVIL INEQUALITY OF THE 
SEXES. PORNOGRAPHY IS A hes TEMATIC PRACTICE OF EXPLOITATION AND SUS= 
ORDINATION BASED ON Sex WHICH OLFFERENTIALLY HARMS WOMEN. THE BIGOTRY 
AND CONTEMPT IT PROMO Sy WITHATHE: AGTS GF AGGEESSTON POSTERS, 


HARM WOHEN'S OPPORTUNITIES FOR EQUSLITY OF RIGHTS IN EMPLOYMENT, 


EQUCATION, PROPERTY RIGHTS, PUBLIC ACCOMHODAT10NS AND PUBLIC SERS 
VICES; CREATE PUBLIC HARASSMENT AND PRIVATE DENI GRATION; PROMOTE 
INJURY AND DEGRADATION SUCH AS RAPE, BATTERY AND PROSTITUTION ANO 
INHIBIT JUST ENFORCEMENT OF LAWNS AGAINST THESE ACTS; CONTRISUTE 
SIGNIFICANTLY T9 RESTRICTING. WOHEN FROM FULL PAERCISE CF CITIZEN= 
SHIP atid PARTICIPATION IN PUSLIC LIFE, INCLUDING IN NEIGHBORHOODS; 
DAMAGE RELATIONS BETWEEN THE SexeS; AND UNDERMINE WOMEN'S EQUAL 
EXERCISE OF RIGHTS To SPEECH AND ACTION GUARANTEED TO ALL CITIZENS 
NOER THE CONSTITUTIONS AND LAWS OF THE UNITED STATES AND THE STATE 
OF MINNESOTA. 

(b) Oeclaration of policy and purpose. It is the public policy of the 

City of Minneapolis and the purpose of this title: 

(1) To reesgnize and dsclare that the opportunity to obtain employment, 
labor union membershic, housing accommodations, proserty rights. 
education, public accommodations and public services without dis~ 
crimination based on race, color, creed, religion, ancestry, na- 
tional origin, sex, including hia harassment AND PORNOGRAPHY, af- 
fecticnal preference, disability, age, marital status, or status 
with regard to public assistance ar to obtain housing acconmedations 
without discrimination based on familial status is a civil right; 

(2) To pravent and prohibit all discriminatory practices based on races, 
eclor, craed, religion, ancestry, national origin, sex, including 
sexual harassment AND POANQGRAPHY, affectional preference, disability, 
aga, marital status, or status with reaard ta public assistance with 
respact ta employment, eae union manbership, heusing accesn eo 
dations, property rights, education, public accommedatians aor public 


services; 


(3) 


To prevent and prohibit all discriminatory practicss based on fa- 
milial status with respect to housing acconmodations; 

TO PREVENT AND PROHIBIT ALL DISCRIMINATORY PRACTICES OF SEXUAL SuB- 
ORDINATION OR INEQUALITY THROUGH PORNOGRAPHY; 


To protect all persons frem unfoundad charges of discriminatory 


To eliminate existing and the development of any ghettos In the con 
munity; and 
To effectuate the foregoing policy by means of public information 


and education, mediation and conciliation, and enforcament. 


Section 3. That Saction 139.20 of the sbove-entitled ordinance be amended 


by adding thereto a new subsection (gg) to read as follows: 


(g3) 


Of sex. 


(1) 


Pornocranhy. Pornography is a form of discrimination on the basis 
RIE SEN eee ee 


Pornograpny is the saxually explicit subordination cf women, graphi- 

cally depicted, whether in pictures or in words, that also includes 

one or more of the following: | 

(i.) women are présented dshumanized as sexual cbjects, things or 
consrodities; or 

if) women are presented as sexual ebjects who enjoy pain or hunilia- 
tien? or 

ii) women are presented as saxual objects who experience sexual 


pleasure in being raped; or 


{iv} woren ara presented as isaxual opjects tied up or cut up ar mutin 


latad ar bruised or physically hurt; or 


‘ P aoe g of ~ aye Hand ey < F 
(v) weman are oresennad im eestures of saxual suimissian; or 


(vi) women's body parts - including but not limited to vaginas, 


breasts, and buttocks ~ are exhibited, such that women are re- 


duced to those parts; or 


(vii) woman are presented as whores by nature; or 
) women ara presented being panatrated by Ghieets or animals; or 
(ix) woman are presented in scenarios of degradation, eb Eehe abase~ 
ment, torture, shown as filthy or inferior, bleeding, bruised, 
or hurt in a context that makes these conditians sexual. 
(2) The use of men, chiidran, or transsexuals in the place cf women 
in (1) (i - ix) above is pornograchy for purposes of subsections (2) 


(p) of this statute. 
Saction 4. That Section 139.40 of the aboveerentiticd ordinances be amended 


by adding thereto new subsections. (2), (m)., (nm), (0), (9), (q), (r) and (s) 
to read as follows: 

(2) Discriminacion by trafficking in pornography. The production, sale, 
exhibition, or distribution of pornograshy is discrimination against women by 
means of trafficking in pornography: 

(1) Gity, state, and federally funded public libraries or private and 
public university and college libraries in which pornograshy is avail- 
able for study, including cn open shelves, shall not be censtruad to 
be trafficking in pornagrapiny but special display, Brecemes renee 
te Ea in said places is sex discrimination. 

(2) The fomnation of private cluss or asseciations far purposes of .traf- 
ficking in porincaqraphy is illegal and small be considered a conspiracy 
to violate the civil rights CF women. 

(3)° Any woran has = cause of action hsreundar as awotan acting against 


the sunurdinaticn cf wonewa. Any aan or tranasexual who allegas iajury 


(m) 


by pornography in the way women are injured by it shall.also have 


. 


a cause of action. 


Coarcion into pornogramic performances. Any person, including 


pee 


transsexual, who is coerced, intimidated, or fraudulently induced (hereafter, - 


“coerced") into performing for pornography shall have a cause of action 


against the maker(s), saller(s), exhibitor(s) or distributor(s) of said sor- 


nagraphy for damages and for the elimination of the products of the per- 


formance(s) from the public view. 


(1) 


(2) 


Limitation of action. This claim. shall not expire before five years 
hava elapsed from the date of the coerced performance(s) or from 

the last appearance or sale of any product of the performance(s), 
whichever date is later; 
Proof of one or-mora of the following facts or conditions shall not, 
without more, negate a finding of ccercion; 
(i) that the person is a woman; or 


(ii) thae the person is or has been a prostitute; or 
(iii) that the person has attained the age of majority; or 
(iv) that the person is Er ieeree by blood or marriage to anyone 
invoivead ia or related to the making of the pornography; or 
{(v) that the person has previously had, or been theught to have 
had, sexual relations with-anyone, including anyona involved 


in or related to the making of the pornography; or 


(vi) that the person has previously posed for sexually ex- 
plicit pictures for or with anyone, including anyone te 
volved in or related to the making of the pornography at 
issue; or 

(vii) that anyone elsa, inéluding a spouse or tHe ire lacie 
has givan permission on the satire behalf; or 
(viii) that the person actually consanted to a use of the balan 
formancs that is changed into pornography; or 

(ix) that the pearson knew that the purpose of the acts or events 
in question was to make pornography; or 

(~) that the person showed no resistance or apseared to co- 
operate actively in the photographic sessions or in the 
sexusl events that produced tHe eS chograsny: or 

(xi) that the person signed a contract, or made statements af- 
firming a willingness to cccperate in the production af 
pornography; or 

(xii) that no physical force, threats, or weapons were used in 
the making of the pornography; or 
(xiif) that the perscn was paid or otherwise compensated. 
(n) Forcing pornegraphy on _a person. Any woman, man, child, or trans? 
sexual who has pornography forced on him/her -in any place of employment, in 
ecucatian, in a home, or in any public placa has a cause of action sgainst 


the perpetrator and/or inatitution. 


(0) Assault or ohysical attack dua to comograohy. Any woman, man, 
child, or transsexual who is assaulted, physically attacked or injured in 
away that is directly eae by specific pornography has a claim Fae 
damages against the perpetrator, the maker(s), distributor(s), seller(s), 
and/or exhibitor(s), and for an injunction against the woser ete por- 
nography's further exhibition, distribution, or sole No damages shall 
be assessed (A) against makar(s) for parnography made, (B) Wr areaeeats's 
tributor(s) for pornograshy distributed, (C) against saller(s) for por- 
nagraphy sold, or (6) against exhibitors. for fee thy exhibited prior 

ENFGRCEMENT 
to the efrectme date of this act. 

(p) Defenses. Where the materials which are the subject matter of 
a cause cf action under subsections (L), (m), (3), or (0) of this sec- 
tion are pornography, it shall not be a defense that the defendant did 
not know or intend that the materials were pornography or sex diserimina~ 


tions 
(q) Severability. Should any part(s) of this ordinance be found 


legally favalid, the remaining part(s) remain valid. 


(r) jcooveacial Se awe F 


(n), and (0) of this section are exceptions 


id 


to tha second clausa of section 141.90 of this title. 


(s) ffactiva dats. Enforcement of this ordinances of De~ 


canber 30, 1983, shall be suspended until July 1, 1984 Crenfarcemant date'') to 


° ° 


facilitate training education, voluntary compliance, and implementation 


aking into consideration the opinions of the City Attorney and the civ} 


ry 


cv 


° . 


Rights Commission. No Mabilfty shall attach under Q) or as specifically 


uit 


provided in the second santence of (9) until tha enforcement date. Liability 


under all other sections of this act shall attach as of OecemSer 30, 1983. 
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Amending Title 7, Chapter 141 of the Minnsapo 


of Ordinances relating to Civil Rights: Administra 


Enforcemant 


The City Cannell of the City of Miansapolis do ordain as fallow: 


Section 1. That Section 141.50 (2) of the above-encj 


ainended by adding thereto a new subsection (3) to read as fol] 


~y ’ MASr yar 


Ocia Roturniend _. 


lou bralitea 


Coda 
on and 


tled ordinance be 


Owes : 


(3) Pornecgrashy: The hearing committee or court may order relief, 
cluding the removal of violative material, permanent injunction 


cainst the sale, exhibition or distribution of viol 


~ 


in- 


EP tl Eb 


LE TLR CUS RSE SS FOS te OP CEO 


teenie oe a 
eee 


meen OSA tha follawing erdinazs 


ative material, 


or any other relief iad } and equitable, including reasonable 
attorney's fees. 
Section 2. That Section 141.60 of the above-entitled ordinanca ba 


ainendad as follows 
141.60 Civil action, 


(a) 


rayviaw and enforcament. 


judicial re 


Civil 


actions. 


1) AN TINDIVICUAL 


oe ree 


BRING A CIVIL ACTION DIRECTLY IN COURT. 


(2) A complainant may bring a civil action at 


t ines ¢ 
° 2 s ~ peel f pF ‘ od em i, n. od 
={t}—(i) Within forty-five (45) days after the 
view committee or a hearing committer 


a coumlaint for reasens other than 4 
agrasmsat to which the c2mplainant is 


the following 


yt eee 
CONST IIL 
4 siqnator?. ¢ 


ALLEGING A YIQLATION OF THIS ORDINANCE MAY 


~4ad~ (Ti) After forty-five (45) days ae the filing of a varified complaint 

if a hearing has not bean hald pursuant. to section 141.50 or the 
department has not Beane into a conciliation agreement caunaren 
the complainant is a signator. Tha complainant shal] natify the 
department of his/ner tateneten tole ing a civil action, which : 
shall] be commenced within ninety (90) days of giving the notics. 
A comolainant bringing a civil action piamnan by registered 
or cartified mail, a copy of the summons and complaint co ue de- 
partment and upon receipt oF sama, the director shall terminate 
all proceedings before the department ralating to the complaint 
and shall dismiss the complaint. 

No complaint shall be filed or reinstituted with the department after 

a civil action relating to the same unfair discriminator practice has 


bean brought unless the civil action has bean dismissed without praju- 
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GOVT OPS = Your Cormittes, to whom was referred ordinances amending 
Title 7 of the Minneasolis Code of Ordinances, to add pornography as dis- 
crimination against women and provide just & equitable relief upon find- 


ing of discrimination by hearing committe of the Civil. Rights Commission 


? 


and having heid public haarings thereon, recommends that the following 
ordinancas be givan their second readings for amendment and passage: 
a. Ordinance amending Chap 139 relating to Civil Rights: In General; 
b. Ordinance amending Chap 141 relating to Civil Rights: Adminis- 


tration and Enforcement. 
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"ZL. CODE ANN. tit. HL. 
§ 1342 (1974) 
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PROHIBITS 


| 


Act Louenag 


DEFINITION Solicuauion Vagrancy 

loiters of remains in a public place 
for the purpose of engaging in or 
soliciting another person lo 
engage in prostitution of deviate 
sexual intercourse 


engages in or agrees or offers to 
engage in sexuai conduct in 
return for a fee 


engaging in or agreeing of offering to} 3 13.2905 § i3-1411. 
engage in sexual conduct with x 
another person under a fee 
arrangement 
3 4i-1913 


in return for of in expectation of a 
fee he enzages in of agrees or x x 
offers to engage in sexual activity 


solicits or engages in any lewd act 
between persons for money of 
other consideration 


performs. offers. or agrees to perform | § 18-7-202 § 18-7-205 
any act of sexual intercourse or 
any act of deviate sexual inter- x 
course, with any person at his 
spouse, in exchaag: for money or 
other thing of vaiue ; 


rdapted and Modified fro.n Rosenbleet & Panente. The Prostitution uf the Criminal Law. \\ Am. Caim. L. Rev. 373, 422-25 (1973). 


PROHIBITS: 


engages or agrecs or offers to cagage ; 
in sexual conduct with another x Xx 
person in return for a tee 
engages of agrees or offers to engage 
"im sexual conduct with another x x : 
person in retum for a fee 


invite, entice, persuade of address for § 22-3502 
the purpose of inviting, enticing 
or persuading any person for the x 


purpose of prostitution or any 
§ 794.03 
x x 
x 


other immoral or lewd purpose 
§ 26-2010 


giving or receiving of the body for 
sexuai intercourse for hire and the 
giving of receiving of the body 
for licentious sexual intercourse 
without hire 


§ $00.02 


to offer to commit. of to commit. or 
to engage in, prostitution, lewd- x 
ness, OF assignation 


performs or offers of consents to 
perform an act of seal inter- 
course for moncy 


§ 26-2002 


enenees in OF azrere or Of srs tn 


sonmd aN 


(a) engages in of offers o¢ agrees to 
engage im sexual coaduct im 
tetura for a fee 

(b) is an inmate of a house of 

prostituiion 


§ 18-0005 
x 


Consensual Sodomy 
Patron Fornicaton i heterosewua! 


3 ISA-6-68 


Consensual Soomy 
Vagrancy Patron | Fornication| heterosexual 


hemosexual 


homose ua: 
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STATUTE 


L. ANN. STAT. ch. 38. 3 I- 
> id wat Hurd 1979) 


Wuw 


D. CODE ANN. § 35-48-4-2 
(i979) 


Cel x 
Tncuduna 
WA CODE ANN. § 7251 
(West 1979) 
——!* 


+towa 


AN. CRIM. CODE & CODE 
OF CRIM. PROC. § 21-3512 
(Vernon 1974) 


Kannat> 


Y. REV. STAT. § 529.020 
w75y Vp iy 4, 
& REV. STAT. ANN. § 14.82 


1 (West Supp. 1980) 


Lerus (ona) 


PROHIBITS: 


DEFINITION — 


(c) lorters in of within view of any 
public place for the purpose of 
being hired to engage in sexual 
conduct 


Formication| heterosexual 


Vaarancs 


Louenag 


performs. offers or agrees to perform 
sexual intercourse or deviate sex- 
ual conduct for money 


performs, or offers or agrees to per- 
form, sexual intercourse or devi- 
ate sexual conduct for money or 
other property 


sells or offers for sale his or her 
services as a partner in a sex act, 
or who purchases or offers to 
purchase such services 


x i. 
x Xx (ingluded x 
in def.) 


performing an act of sexual inter- 
course for hire or offering or 
agreeing to perform an act of 
sexual intercourse or any unlaw- 

ful sexual act for hire 


engages or agrees or offers to engage 
in sexual coaduct for a fee 


(a) the practice by a person of indis- 
criminate sexual intercourse with 
others for compensation 

(b) solicitation by one person of 

another with the intent to engage 

im indiscriminate sexual inter- 

course with the latter for compen- 

sation 


PROHIBITS: 


DEFINITION 


5 702.17 


§ 21-3805 


§ 510.100 


Cunsensual Sodomy 


AuMosexual 


x 


Consensual Sodomy 


H STATUTE Fornicauion | heterosexual homusexual 
=. REV. STAT. at. I7A engaging in of agreeing 10 engaze in 
| § i7A-a5\ (deainition) or offering to engage in sexual 
MM Q N x} intercourse or a sexual act in 
| i retum for a pecuniary benefit 
} § 17A-853-A (1979) engaging in prostitution 
i {D. ANN. CODE an. 27 § 16 offering or receiving of the body for x § 553 x 
= (definiticn) sexual intercourse for hire ; 
| $i5 b (€) procure of solicit for prostitution § 554 
y (Suse. 1979) ¥aus (g) engage in prostitution 
{faSS. GEN. LAWS ANTS. Bivvy ‘ x $33 x 
j oh.272. 3 3 solicits for a prostitute 
, § 53 S$} common night walkers, prostitutes, 
) e 
(West 1968) hoasee bent th may be punished 
MICH. STAT, ANN. § 28.703 any person who shall accosi, solicit § 23.570 
(1979) of invite another in any public x x 
. ’ place of from any vehicle or 
! Michi OM building to commit prostitution 
MUNN. STAT. ANN § 607 325 engazing in or offering or agrecing (0 : 3 609 295 
engage for hire in sexual penetra- x x 
von 
:  § 69.725 vagrancy: a prostitute who lowers on 
; (West 1979) yy the streets or in a pudlic place 
= ~ 
My SHAS with inteat to solicit 
' 397.7 +29. 
SUSS. CODE ANN. § 97-2949 ut shail be unlawful to engage in | 3:77-29-1 | Bore 853 
"19723 prostitution o¢ aid of abet prostis | x se H { x x 
. . ’ 2 thea rr pen tw es Le : ; | ; . ' 
AT ews ; INE purrasey Gi prsttNeEd i i { . | 
“40. ANN. STAT. § $97.0!19(2) engages or offers or agrees to enguge | § £87030 3 Soo OMA 
»  (denarcon) . * ia sexual conduct in retum for xX 
: WM ysowrs something of valuc | 
i § £67.020 (Vernon 1979) Promibits prostitution | 


6£¥:8S IOA] ATHALUVND MVT ALISHAAINN NOLONIISVM VLp 


[Z soquinyy 


NOILALELSOUd ANY ADVAN 


SLP 


PROHIBITS nen = 
= : j a 
3 i Consensus) Sodomy 
g STATUTE DEFINITION Solicitation 3 Lowennz) ; ‘ Parr Formecat.on| heterosetual homosexual 
2{ONT. REV CODES ANN engages in of agrees or offers to 3 948-505 : a 
4 §.45-5-60! (1979) engage in sexual intercourse for x > 
3 ay wi LmMg compensation | : u 
EB REV. STAT. § 29-1119 all prostitutes and tenants of houses x x oss ‘ x § 24-219 x Zz 
2 (1975 lee Wa used for prostitunon are vagrants i ra 
: 4 
SEV. REV. STAT. § 207.030 every person who solicits any act of x x x “3201199 x ie} 
J (977) prostituuion is a vagrant : | ve 
: NEVO | : c 
ot H. REV. STAT. ANN. § 635:2 solicits or engages in sexual penetra- ; yA 
4 (Supp. 1977 ' tion or sexual contact in retum x x = 
: deu 1, ve ach ae for consideration 5 
4 ’ 
"J. STAT. ANN, § 2A:133-1 giving or receiving of the body for § 24:143-1 2 
§$ (defaiuon) sexual intercourse for hire, and a 
} the giving or receiving of the x x < 
ra) Kg body for indiscriminate sexual be 
; u =< eve intercourse without hire 2 
3 § 2A:133-2 (Wess 1979) (e) procures or solicits for the pur- x z 
j pose of prostitution To) 
(g) engages in prostitution x Cc 
> 
aM. STAT. ANN 4 30-9-5 engaging in or offering to engage in x vad 
E (1978) Alo ef sexual intercourse for hire ‘ 4 
£ mr) bal Pl | ha 
ity. PENAL LAW § 23000 engages or agrees of offers to engage § 230.03 § 130.38 om 
n in sexual conduct in return for a x x x < 
£ New thal fee 
4 § 240.37 (McKinney 1980) loitering for the purpose of prostitu- x 
} tion 
3 t —— 
3.C. GEN. STAT. § 14-203 (def- | offering or receiving of the body for § 14177 < 
j inion) sexual intercourse for hire or fur x x fo 
2 N at C “m * indiscnminate seaual intercourse y 
¥ OV Muse without hire eae 
4 3 14-204 (1969) soliciung or engaging in prostitution x x re 
3 is illegal : ee 
% ve) 
PROHIBITS: Zz 
i 3 
{ Consensual Sodomy > 
{ STATUTE DEFINITION $ iter | ¥ Fomication jhetecosexual homosexual ° 
i ba | 
{ nN 
——— 
4-D. CENT. CODE § 12.1-29-03 (1) is an inmate of a house of F 121-2203 g 121-2012 
| (1976) prostitution or is otherwise x x x 
i engaged in sexual activity as a 
j th Dalit business 
t M 0) \ oO (2) solicits another ferson with the l 
j intention of being hired to engage 
; in sexual activity 
z \ 
= CHIO REV. CODE. ANN. male or female who promiscuously § 2907 34 ee 
& 3 2907.01 (deSnition) engages im sexual activity for hire a 
i § 2907.25 (Page 1975) no person shall engage in scaual x < 
3 : activity for hire > 
| g 
S$ OKLA. STAT. ANN. tic2t giving or receiving of the bedy for $ 10296) | $ 102%a) | § 836 = 
1 -§ 1030 (West Supp. 1979) sexual intercourse for hire or for x > 
{ \ \ \ indiscnminate sexual intercouse | x S 
4 y i 
; ) Q\ re Ag without hire } 3 
ms 
OR. REV. STAT. § 167.002 (def- male or female person who engages ‘ | oO 
{ inition) in sexual conduct of sexual con- v 
i tact for a fee | = 
2 § 167.007 (1977) (a) engages in of offers or agrees to | c 
j engage in sexual couduct of sea- x x = 
2 ual contact in return for a fe ro) 
2 (b) pays or offers or agrees to pay a ZA 
sees ree ae | fret saz) ta tenual conde ac] ' x 
hos eh; i feat beastt og, } ' \ : : 
18 PA. CONS. STAT. ANN (1) is an inmate of a house of gy di2s 


§ 59024) (Purdon Supp 
1979) 


Pe. “4 lang 


Prostuiution or otherwise engazes 
in sexual activity as a business 
(2) lonters in or withia view of podlic 

place for the purpose of being 
bired to engaye in seaual activity 


LLY 


2 UTAH CODE ANN. 


eter w 


ware ts 


£ STATUTE 
1. GEN LAWS § 11-35-5 
> ‘Supp. i979) 
z 
. CODE 


§ 15-15-99 (1976) 


Couth Carolina 


i 


> D. CODIFIED LAWS ANN. 
§ 22-241 (Supp. 1978) 


GH alg 


- ENN. CODE ANN. § 39-3501 
> (defsinon) 


3 593502 (1975) 


A Alf} 


| EX. PENAL GODE ANN. tit 
9. §43.0%a) 


Clb Pay Sy eee 


§ 45.02(5) (Vernon Supp. 
1978) 
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PROHIBITS 


a ly } Consensual Soom: 
DEFINITION Solciaton Act Lowering | Vagrancy Patron Foricaton | hererosexual 


to louter in of near any thoroughfare 
or public or prmvate place for the 
Purpose of soliciting of engaging x x x 
in unlawful sexual intercourse or 4 
to commit or induce another to 
commii such act : 
3 6-13-60 
§ 16 


homose ceul 


§ Ulett 


1 shall be uniawful to: 
(1) engage in prostiiution 
(2) aid of abet prostitution x 
(3) procure or solicit for the pur- 
pose of prostitution 


(1) is an inmate of a house of 
prostitution of otherwise engages x x 
im sexual activity for a fee 
(2) loiters in view of any public place 
for the purpose of being hired for x 
& Sex act ; 
the giving or receiving of the body § 39-4701 | § 39-4701 
for sexual intercourse for hire of 
for licentious sexual intercourse 
without bire 
it shall be unlawful to engage ia or 
aid and abet or solicit for prost- x 
tution 


(1) offers to engage. agrees to engage, § 21.06 
of engages in sexual conduct for a x 
fee; or (2) solicits another to 
engage in sexual conduct for hire : 
an offense is established under (3X1) 
whether the actor is to receive or 
pay a fee, under (a2) whether 
the actor solicits a person to hire x 
him or offers to hire the person 
solicited 


PROHIBITS: 


§ 1615-120 


339-707 


e Consensual Sutomy 
STATUTE DEFINITION Solicitation Act Loitesing | Vagrancy Fornivation | heterosexual homusetual 


§ 75-10-1302 (1978) 


Vitoh 


VT. STAT. ANN. ut 13. 
§ 20351 (definition) 


Venn ont 


3 2532 (1974) 


YA. CODE § |$ 2-346 
(Susp 197s) 


Vingrarg 


3 9ASS.UR (LIT) 
hak 
Waa) 
W WA. CODE 3 $1-3-5 (1977) 


Wert Virgina 


(a) engages or offers or agrees to § 76-10-1303 | § 767-105 § 76-3-4u)7 
engage in sexual activicy with 
another person for 3 fee ; 
(b) is an iamate of a house of x xX 
prostitution 4 
(c) loiters in or within view of any 
pudlic place for the purpose of 
being hised to engage in sexual ; 
activity 
offering or receiving of the body for 
sexual intercourse for hire and for 
indiscriminate sexual intercourse f 
without hire 
it is unlawful to procure or solicit fur 
Prostitution, of enyage in prostitu- x xX 
vion 
any person who, for money or its 313 2-344 § 182-561 
equivalent, commits adultery or 
fornication or offers tu commit 
adultery or fornication and there- x x x 
after does aay substantial act ia 
furtherance thereof, shail b= 
guilty of prostitution 
’ i 1 ! 
: ! 


SOS. g88 OF agetes us ters ie sok se \ 
ia sexual coudect waa ameter 1 H 


person for a fee 


any person who shail engage in proe 
utution or who shail solicit any 
other person for prostitution 
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STATUTE 
WIS. STAT. ANN. § 933.30 
(West Supp. 1979) 
° . 
WN vat cine 
WYO. STAT. § 6-5-106 
Wows 


§65-110 
(1977) 


PROHIBITS: : 


DERINITION yissisncy | aig elisa len pe: 
' 


+ 
has or offers to have or requests (o : § 4.51 § 944.15 
have nonmantal sexual inter- 
course or an act of sexual perver- x x 
sion for any thing of value. any 
inmate of a house of prostitution ee 


giving of receiving of the body for 
sexual intercourse for hire or for x 
iadiscnmunate sexua: intercourse 
without hire 

any female who frequents or lives in 
a house of prostitution or com- 
mits fornication for hire shall be - 
deemed a prostitute 


CASE COMMENTS 


ELEVENTH AMENDMENT Doers Nor PrecLupe Suir AG inst ONE 
STATE IN THE COURTS OF A SISTER STATE 
Nevapa v Harr, 440 U.S. 410 (1979) 


In Nevada v. Hall’ the United States Supreme Court fui ther limited 
the scope of the already waning doctrine of sovercign immunity in 
holding that a state is not constitutionally immune from suit in the 
‘courts of a sister state. 

Respondents, California residents, brought suit in a California state 
court for damages against the State of Nevada for injuries :ustained in 
an automobile accident. Respondents’ vehicle collided on 2 California 
highway witha vehicle owned by the University of Nevada and oper- 
ated on official business.? Nevada unsuccessfully appe.iled to the 
United States Supreme Court from a decision of the California 
Supreme Court holding it amenable to suit in the Califoriia courts.? 

The trial court awarded respondents $1,500,000 in damaprs, the Cal- 
ifornia Court of Appeals affirmed,‘ and the California Supreme Court 
denied revicw. Nevada again appealed to the United States Supreme 
Court, which held: The eleventh amendment® to the United States 
Constitution does not preclude suit against a state in the courts of an- 
other state, nor does the full faith and credit clause® require limitation 
of any judgment rendered against the defendant-state tc an amount 
fixed by its statutes’ if the limit is incompatible with the forum state's 


1. 440 U.S. 410 (1979). 

2. /d. at 41N-12. 

3. Hall v. University of Nev., 8 Cal. 3d 522, $03 P.2d 1363, 195 Cal. Rptr. 285 (1972), cert. 
denied, 4\4 U.S. 820 (1973). 

4, Wall v. University of Nev,, 74 Cal. App. 3d 280, 141 Cal, Rptr. 439 (1977). 

S$. The eleventh amendment states: “The judicial power of the United States shall not be 
construcd to extend to any suit or equity, commenced or prosecuted against ony of the United 
States by cilizens of another State, or by citizens or subjects of any foreign St: t-."" U.S. Const. 
amend. XJ. 

6. The full faith and credit clause provides: “Full faith and credit shall he piven in each 
State to the public Acts, Records and judicial Proceedings of every other State. An J the Congress 
may by general Laws prescribe the Manner in which such Acts, Records and Procscdings shall be 
proved, and the Eneet thereof.” ULS. Const. art, IV, § 1. 

7. Nevada's statute waiving immunity, at the time respondents’ cause o. action accrued, 
limited recovery against the state to $25,000. 

The state of Nevada hereby waives its immunity from liability and action and hereby 
consents to have its liability determined in accordance with the same rules of law as are 
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Sectioa 
IN GENERAL 
2097.01 Definitions 
SEXUAL ASSAULTS 
2907.02 . Rape. 


{2907.62.1} 207.021 [Repealed.j 

2507.03 Sexual battery. 

PIT.OS petal als tah of a minor. 

207.05 Gross sexaal imposition. 

2907.05 Sexual imposiion. 

297.CT  Imyportuning. 

2907.08 Voyeurism. 

[2907.08.1, 2007.03.2} 2907.081, 2907.082 [Repealed] 
27.09 Public mdecency. 


2907.10 [Actual incarceration.} 
2S$07.11 (Suppress information upon request.} 
2907.12 [Felonious sexua} penetration.] 


(2907.12.1] 2907.12! [Repealed.] 
207.3, 207.14 [Hepealed.) 
{200¢.14.1 to 2907.14.5} 2007.14! to 2907.145 [Repeated.] 
2QUTIS te 2907.20 [Repealed.] 
{2907.20.1} 2907.201 [Repealed.] 

PROSTITUTION 
Compelling prostitution. 
Promoting prostitution. 
Procunns. 
Soliciting. 
Prostitution. 
Rules of evidence in prostitution cases. 
Examination and treatment for venereal disease, 
2907.23 [Cost incurred in medical examination.] 
2907.29 {Hospital emergency services for victims.] 


2007.39 [Repeated] 


2307.2) 
AK)e 22 


2007.23 
2904.25 
2907.25 
2907.26 
2S TOS 


OBSCENITY 
2731 Disseminating matter hannful to juveniles. 
2¥57.32 Pandering obscenity. 
2007.22.) [Pandering obscenity involving a minor. J 
2507.33. Deception to obtain matter harmful to juveniles. 
207.34 Conspelling acceptance of objectionable materials. 
2907.35 Presuinptions; notice. 
2507.36 Declaratory judginent. 
2907.37 Injunction. 
2997.38 to 2907.48 [Repealed.] 


Committee Comment 


Chapter 2907. deals with three main categories of 
crimes: sexual assaults and displays; prostitution of- 
fenses; and oifens giated to the Cissemination of 
obscenity and matter harmful to juveniles. 

The principle on which the first group of offenses ts 
founded is that sexual! activity of whatever kind be- 
tween consenting adults in private ought not to be a 
crime, but that the law ought to proscribe sexual as- 
saults, sexual aciivity with the young and immature, 
public sexual displays, and othor sexually oriented 
conduct which carries a significant risk of harming cr 
unreasonably aiironting otners. Distinctions of sex 
between offenders and victims are generally dis- 


ar 
eS 


carded. The comparative seriousness of assaultive sex 
offenses is based on one or more or four factors: tha 


tivity involved; the means used to 
evictim: and whether 
alr aes to the 


type of sexual act 
commit the offense: the age phane 


the offender stands in sorne specia 


victim. Sesides assaultive sex offenses, the first group 

of sactions preniois soliciting sexuct activity with un- 

derage persans Baietine paiiscentl activity; voy- 
eurism; : and P Wek: ic hee’ 

ce ye BS Dry : Cs ear 

. ‘ ay 

a 4 4 ww. 
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o\ OFFENSES 
aor es, although the total number of such offenses i3 


uced. The chapter retains special rules of evi- 
Gee in prestitution cases, as well as a requirement 
for venereal disease exami: es end treatment. 

The offenses and collateral control measures deal- 
ing with obscenity and matier harmful to juveniles ara 
similar to former taw, altnough the basic obscenity of- 
fense is drafted as a pancering offense to take ad- 
vantage oi Ginzburg v. United States, 323 U.S. 463, 15 
L.Ed. 2d 31, &6 S.Ct. 942 (165). The sections dealing 
with matter harmful to juvenites are somewhat more 
stringent than former law, since the definition of what 
constitutes such matter is not as narrowly drawn as its 
predecessor. 


IN GENERAL 
§ 2907.01 Definitions. 


As used in sections 2907. ot to 2907.37 of the 
Revised Code: 

(A) “Sexual conduct’ means vaginal inter- 
course between a male and female, and anal in- 
tercourse, fellatio, and cunnilingus Nerees per- 
sons regardless of sex. Pene tration, however 
slight, is sufficient to complete vagina! or anal 
intercourse. 

(B) “Sexual contact” means any tcuching of 
an erogenous zone of another, incleding without 
limitation the thigh, genitals, butieck, pubic re- 
gion, or, if the person is 2 fe nale, a breust, for 
the purpose of sexually arousing or gratifying ei- 
ther person. 

(C) “Sexual activity” means sexual conduct or 
sexual contact, or both. 

(D) Pasa: "means a inale or female who 
prorniscuously engages in sexual po for hire, 
regardless of whe ther the iuire is paid 1 to the pro- 
stitute or to another. 

(E) Any material or performance is “harmful 
to juveniles,” if it is offensive to prevailing stand- 
ae in the adult cornmunity with respect to 
what is suitable for juveniles, and if any of the 
following apply: 

(1) It tends ‘to appeal to the prurient interest 
juveniles; 

(2) it contains a display, description, or repre- 

sentation of sexual activity, mi rastur bation, sexal 
excitement, Or udity; 
(3) It contains a dis 
ntation of best: tity or extreme or bizarre vio- 


of } 


olay, ds scription, or renre- 


sé 
lence, cruelty, or brutality; 

(+) It contains a display, description, or repre- 
sentation of human bodily functions of 
elin BDapons 

(5) It rnakes repeated use of foul laamiago; 

(6) It contains a display, description, or repre- 
sentation in lurid detail af the violent physica! 


§ 2807.02 Onro Carminar Law Hanpsoos 116 


(7) It contains a display, descripticn, or repre- 
sentation of criminal activity that tends to glor- 
ify or glamorize the activity, and that, with re- 
spect to juveniles, has a dominant tendency to 
corrupt. 

(F) When considered as a whole, and judged 
with reference to ordinary adults or, if it is de- 
signed for sexual deviates or other specially sus- 
ceptible group, judged with reference to that 
group, any material or performance is “obscene” 
if any of the following apply: 

(1) Its dorninant appeal is to prurient interest; 

(2) Its dorninant tendency is to arouse lust by 
displaying or depicting sexual activity, mastur- 
bation, sexual exciternent, or nudity in a way 
that tends to represent human beings as mere ob- 
jects of sexual appetite; 

(3) Its dominant tendency is to arouse lust by 
displaying or depicting bestiality or extreme or 
bizarre violence, cruelty, or brutality; 

(4) Its dominant tendency is to appeal to 
scatological interest by displaying or cepicting 
buman bodily functions of elimination in a ton 
that inspires disgust or revulsion in persons wi 
ordinary sensibilities, without serving any gen- 
uine scientific, educational, sociological, moral, 
or artistic purpose; 


(5) It contains a series of displays or descrip-- 


tions of sexua! activity, masturbation, sexual ex- 
citement, nudity, bestiality, extreme or bizarre 
violence, cruelty, or brutality, or human bodily 
functions of elimination, the cumulative effect of 
which is a dominant tendency to appeal to 
prurient or scatological interest, when the ap- 
peal to such an interest is primarily for its own 
sake or for commercial] exploitation, rather than 
primarily for a genuine scientific, educational, 
sociological, moral, or artistic purpose. 

(G) “Sexual excitement” means the condition 
of human male or female genitals when in a state 
of sexual stimulation or arousal. 

(H) “Nudity” means the showing, representa- 
tion, or depiction cf human male or female gen- 
itals, puvic area, or buttocks with less than a full, 
Opaque covering, or of a female breast with less 
than a full, opaque covering of any portion 
thereof below the top of the nipple, or of cov- 
ered male genitals in a discernibly turgid state. 

(1) “Juvenile” means xn unmarried person un- 
der the age of eighteen. 

(J) “Material” means any bock, magazine, 
newspaper, pamphlet, poster, print, picture, fig- 
ure, image, description, motion picture filin, 
phonographic record, or tape, or other tangible 


thing capable of arousing interest through sight, 


sound, or toncn. 

(K) “Performance” means any motion pic- 
ture, preview, trailer, play;“show, skit; dance, or 
other exhibition performed before an audience. 

(L) “Spouse” means a person married to an 


that such person shall not be considered the 
spouse when any of the following apply: 

(1) When the parties have entered into a writ- 
ten separation agreement authorized by section 
3103.05 of the Revised Code; : 

(2) During the pendency of an action between 
the parties for annulment, divorce, dissolution of 
marriage, or alimony; 

3) In thé case of an action for alimony, after 
the effective daie of the judgment for alimony. 

HISTORY: 134 v HSM. Ef 2-3-74.136 v5 14. Eff 8-27- 
6a. 

Not analogous to former RC § 2907.01 (SS v 649), repealed 
134 v H 511, 82, E@ 1-1-74. 


Committee Comment 

“Sexual conduct” is defined to include vaginal and 
ana! intercourse, cunnilingus, and fellatio. 

“Sexual contact” is defined as a touching of an 
erogenous zone of another for the purpose of sexual 
arousal or gratification. 

"Sexual activity” is a shortnand term including both 
sexual conduct and sexual contact. 

A “prostitute” is stated to be a person who promis- 
cuously engages in sexual activity for hire. The detini- 
tion no longer includes 2s cCrostitutes those who en- 
gage in iridiscrimninate sexual activity without hira. 

Any material or performance is “harmful to juve- 
niles” if it offends prevailing standards in the adult 
community 2s to fitness for juveniles and, in addition, 
meets any one of seven listed tests. 

The definition of obscenity is designed to meet 
the requirements of Roth v. United States, 354 
U.S) 476) 14/00 2d°S3Tf VLE du2di tase Ty Ce 
1304 (1957), and casés following in its wake. It 
spells out what is “obscene” in much greater de- 
tail tnan existing case law, in order to increase 
tne utility of the definition for law enforcement 
purposes. 

The section retains slightly rnodified definitions of 
“sexual excitement,” “nudity, “material,” 
and “performance.” 
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EXUAL ASSAULTS 
§ 2907.62 Rape. 

(A) No person shall engage in sexual conduct 
with another, not the spouse of the offender, 
when any of the following apply: 

(1) The offender react compels the other 
person to submit by force or threat of force. 

(2) For the purpose of preventing resistance, 
the ofender sudstantially impairs the other per- 
son's judgment or control by administering any 
drug or intoxicant to the other person, suwrepti- - 
tiously or by force, threat of force, or deception. 

(3) The other person is less than thirteen vears 
of age, whether or not the offender knows the 
age of such person, 

(Bi Whoever vielstes She actos Cenereeeenn 
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(E) (2) of section 2947.25 of the Revised Code. 
An offender serving actual incarceration is eli- 
gibt: for time of for good behavior pursuant to 
section 2967.19 of the Revised Code if confined 
in a state penal institution, or pursuant to cri- 
teria establisned by the adult parole authority 

ursuant to division (E) of section 2967.01 of the 
bevied Code if confined in a state reformatory 
institution, which in either case shall be calcu- 
Jated on a mninimum term which is the period of 
actual incarceration, 

HUSTORY: 136 v S 144. Eff §- 27-735. 

Not analogous to former RC § £907.10 [129 v 1426}, 
repealed 134 v T1511, § 5, eff 1-1-74. 


§ 2907.11 [Suppress information upon 
request.] 

Upon the request of the victim or offender in a 
prosecution under sections 2907.02 to 2907.07 or 
section 2907.12 of the Revised Code, the judge 
before whom any person is brougnt on a charge 
of having cominitted an offense under sections 
2907.02 to 2907.07 or section 2907.12 of the Re- 
vised Code shail order that the names of the vic- 
tim and offender and the details of the alleged 
offense as obtained by any law enforcement offi- 
cer be suppressed until the preliminary hearing, 
the fear is arraigned ia the court of common 
pleas, the charge is dismissed, or the case is oth- 
erwise concluded, whichever occurs first. Noth- 
ing herein shall be construed to deny to either 
party in the case the name and address of the 
other party or the details of the alleged offense. 

HISTORY: 136 v S 144. Eff 8-27-75. 

Not analogous to former RC § 2907.11 [100 v 5], re- 
pealed 134 vy HSI, § 2, eff 1-1-74, 


§ 2907.12 
tration.] 

(A) No person without privilege to do so shal! 
insert any instrument, apparatus, or other object 
into the vaginal or Hae cavity of another, nat 
the spavse of the offender, whea any of the fol- 
lowing apply: 

(1) Lhe cffender purposely compels the other 
person to subrnit by force or threat of force. 

(2) For the purpose of preventing resistance, 
the offender substantially impairs the other per- 
son’s judgment or control by administering any 
dius or intoxicant to tne other person, surrepti- 
tiously or by force, threat of force, or cleception. 

(3) The other person is less than thirteen years 
of ave, whether or not the offender knows the 
age of such person. : 

(B) Whoever violates this section is guilty cl 
felonious sexual penetration, a feloay of the first 
deoree. If the offender under division (A) (3) of 


[Felonious sexual pene 
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Sex OFFENSES 


—§ 2907.21 


division (A) (3) of this section shall be imprisoned 
for life. 

HISTORY: 136 v S 144. EG 8-27-75. . 

Not analogous to forrner RC § 2907.12 [95 v 122}, re 
pealed 134 vH511, § 2, eff L-1-74, 


[§ 2907.12.1] § 2907.121 Repeated, 134 
v H511, $2 [132 Vv H 656). Eff 1-1-74. 


2997.1] 3: 2907.14 Repealed, 134 v 
1, §2 [CC § 12441; RS § 6835; S&C 407, 425. 
, 33; 78 v 28; 113 v 502: 129 v 1812; 129 v 1426. 
130 v 660}. Eff 1-1-74, 


§2907.14.1 to 2907.14.5] 
§ § 2997.14] to 2907.145 Repealed, 


134 v HLS11, §2 [129 v 1819]. EFF 1-1-74. 


9907.15 to 2967.29 Repealed, 104 
oll, §2 [CC §§12442 — 12447; RS §§3107, 
— 6840, 6856; S&C 408, 426, 427, 435, 439, 
532: S&5 263, 279-457-109. vy 144-47 y 21-52 v 28: 
60 v 5; 60.v 20, 63 v 70; 56 v 3-1; 6S v 87; 69 v 67: 
109 v 53; 124 v 465; 129 v 1426; 130 v 660; 132 v H 
996; 183 v H 49]. Eff 1-1-74. 


[9 2907.2 eu] § 2907.20) Repealed, 134 
v H 92), §2 [133 v S 346; 134 v S 392). Eff 1-1-74. 


PROSTITUTION 


§ 2907.21 Compelling prostituion. 

(A) No person shall knowingly: 

(1) Compel another to engage in sexual activ- 
ity for hire; 

(2) Induce or procure a minor under sixteen 
years of age to engage in sexual! activity for hire, 
Whether or not the offender knows the age of such 
minor, 


(B) Whoever violates this section is guilty of 
compelling prostitution, a felouy of the third de- 
gree. 

HISTORY: S34 v MSI. Ef 1-1-74. 


Not analogous te fronner RC £ 2907.21 (133 v § 246), re- 


pealed i24 v HSI, & 2, eF I-1-74. 


Commities Comment 

Division (A) (1) of this section is Cesigned to con- 
soligate and simplily former provisions ior compalling 
ano‘ner to engege in prostitution. Both male end fa- 
male victims area contemplated, and the comoaulsion 
usid may be force or the threat of force, Guress, oF 
coarcion of any kind. For purpases of this section itis 


Immrtacial whether tie vicitva is Curnpeilad to bscome 
avrostitule as deiined in sectian 2907.01 1D). itis suf- 
ficteat i tha -ictian 15 compsiavonly ons torenggne 
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laals procuring a person in early ad- 
olescens to engace in sexual nen viay tor hire, regard- 
less of wheter: compulsion is used, and regardless 
of whether the offender knows the age of the victim. 

The offenses defined in this section are considered 
the most serious in the hierarchy of prostitution of- 
fenses, becaus e of the elementof potential narm to tha 
victim in addition to his or her personal degradation. 

A onesie prostitution is a felony of the third de- 
gree. 


§ D90G.27 Promoting prostitution. 

(A) No person shall knowingly: 

(1) .Establish, maintain, operate, manage, su- 
pervise, control, or have an interest a a brothel; 

(2) Supervise, manage, or contro] the activitie 
of a prostitute in engaging in sexual activity for 
hire; 

(3) Transport another, or cause another to be 
transported across the boundary of this state or of 
any county’ in this state, in order to facilitate such 
other person's engaging in sexual activity for hire; 

(4) For the purpose of violating or facilitating 
a violation of this section, induce or procure an- 
other to engage in Se. activity for hire. 

(B) Whoever violates this section is guilty of 
promoting prostitution, a felony of the fourth de- 
gree. If any prostitute in the brothel involved in 
the offense, or the prostitute whose activities are 
supervised, managed, or controlled by the offen- 

der, or the person transported, induced, or pro- 
cured by the offender to engage in sexual activity 
for eis is a minor under the age of sixtee 
whether or not the offender knows the age of such 
minor, then promoting prostitution is a felony of 
the third degree. 

HISTORY: 134 v H 511. ES 1-31-74. 

Not znalogous to fonner RC # 2907.22 (110 v 58), repealed 
134 vy H5i!, 82, ef 1-1-74. 


Committee Comment 
This section forbids various acts which, individually 
and collectively, either constitute or further the busi- 
ness enterprise of prostitution, ang is intended to con- 
olidate and streamline a numoer of former measures 


directed a quai establishing and maintaining brotn- 
els, as well as those tnat prohibit traificking in human 
flesh. Sirict fability as to age is imposed when a vic- 


tim is in early adolescence, and the ponalty is more 
severe in such cases. Former languag2 characterizing 
brothels as public nuisances is omitted, since tne 
same thing is accomplished in existing sections 
3767.01 to 3767.99 of the Revised Code. 

Promoting prostitution is a felony of the fourth de- 
gree. if a victim of the offense is under 15, promoting 

in 


u 
prostitution is a felony of the third d2g7ee. 


Q : 
2907.23 Procuring. 


(a) BN person, knowingly aie fOr 


v Law Hanpsoox 


(1) Entice or solicit another 
prostitute or brothel; 

(2) Procure a prostitute for another to patron- 
ize, or take or direct another at his or her request 
to any place for the purpose of patronizing a‘ 
prostitute. 

(B) No person, having authority or responsibi}- 
ity over the use of premises, shall knowingly per- 
mit such premises to be used for the purpose of. 
engaging in sexual activity for hire. 

(C) Whoever violates this section is guilty of 
procuring, a misdemeanor ox the first degree. 

HISTORY: 134 v HS1L. Eff 1-31-74, 

Not analogous to former RC § 2907.23 (117 wv 821), = 
134 v H511, $2, Ef 1-1-74, 


to patronize a 


sepealed 


Committee Comment 

This section covers different kinds of conduct come. 
monly tarmed “pimping,” “pandering,” or “procuring.” 
It includes not only the profassional pimp, but also 
the bellboy who lines up a call girl for a guest and thse 
taxi driver who takes a passenger to the local bordello 
at his request, in the hope of receiving a gratuity or 
commission or both. 

Also, the section is designed to reach those persons 
who knowingly permit sexual activity for hire to occur 
on property over which they have some control or ra- 
sponsicility, such as landlords and hotelxeepers, eva: 
though they might not actually be a party to a pros- 
titution enterprise. 

Procuring is a misdemeanor of the first degrea.. 


§ 2807.24 — Soliciting. 


(A) No person shall solicit another to engage 
with such other person in sexual activity for hire. 

(B) Whoever violates this section is guilty of so- 
liciting, a misdemeanor of the third degree. 

HISTORY: 134 v HSI}. Ef 1-1-74. 

Not analogous to former RC § 2907.24 (117 v 822), repealed 
134 v H511, § 2, Eff 1-31-74. 


Analogous to former RC @ 2905.27 (130 v Pr 2, 143), re 
pealed) 134 v IIS11, § 2, E® 1-1-74. 


Committee Comment 

This section forbids the solicitation of paid sex4al 
activity, whether the solicitor is the one buying or sell- 
ing his or her favors. It covers not only professional 
solicitation by @ prostitute, but also any casual solic- 
itation of sexual activity for pay. Former law did not 
require the elernent of hire. 

Soliciting is a nese of the third Gegres, 


Ne 
oo 907.2 Prostitution, 

(A) No person shal! engage in sexual activity 
for hire 

(B) Whoever violates this section is guilty of 
prostiiahon, a misdemeanor of the thicd degree. 

HISTORY: 134 y HSI. ES 1-21-74. 


Not snalegous to former RC & 2907.25 (117 v 871), vepesied 
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‘Analogous to former RG 8 2905.27 (130 ¥ Pt2, 143), ree 
pesled 234 v 1151), 82, EX 1-1-74, 


Committee Comment 

This section pronibits promiscuous sexual activity 
for cay, and as such is narrower than jiormer law 
whith forbade botn a single act of sexual intercourse 
for hire and promiscuous intercourse without hire. In 
one sense, the section is broader than former law, 
since it covers the whoi2 range of sexual activity ratn- 
er than sexual intercourse alona. 

Also, this section is aimed only at tne prostitute, al- 
though the customer might be convicted of complicity 
under section 2923.03. Under former law, both the 
prostitute and the customer could be convicted of 
prostitution as sucn. 

Prostitution is a rnisdemeanor of the third degres. 


N 2907.25 Rules of evidence in prostitution 
cases, 

(A) In any case in which it is necessary to 
prove thata place is a brothel, evidence as to the 
reputation of such place and as to the reputation 
es the persors who inhabit or frequent it, is ad- 

ssible on the question of whether such place is 
or is not a brothel. 

(B) In any case in which it is necessary to 
prove that a person is a prostitute, evidence as to 
the reputation of such person is admissible on 
the question of wh etd such person is or is not a 
prostitute. 

(C) In any pigscen es for a violation of sec- 
tions 2907.21 to 2907.25 of the Revised Code, 
proof of a prior conviction of the accused of any 
such os or substantially equivalent offense is 
admissible in yeas of the charce. 

(D) ae prohivition contained in division (D) 
of section 2317.02 of the Revised Code against 
testimony by a husband or wife concerning com- 
munications between thern does not apply, ae 
the accused's spouse may testify conceming an 
such communication, in any of the Bios ng 
cases: 

(1) When the husband or wife is charged with 

“a violation of section 2907.21 of the “Revised 
Code, and a spouse testifying was the victim of 
the offense 


(2) When n the husband or wife is charged with 
E avant = = 
a violation of section 2907.22 of the Revised 


Code, and the spouse testifying was the pros- 
titute involved ia the offense, or the person 
transported, induced, or proc nred by the of- 
fender to engage in Seba activity for hi 
(3) When the husband or wife is — with 
a violation of section 2907.03 ef the Revised 
Code, and the spouse teactyiug was the ; 
titute involved i 1 the oFerce or the person WO 
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(4) When the husband or wi 
a violation of section 2907 ae or 2907.95 
Revised Code. 

HISTORY: 134 v H 51) (Eff J-1-74); 137 v HL. Eff 8-26-77. 


Not analozou: to former RC @ 2567.26 (119 v 554), repealed 
W4Aav HSL, $2, ES 1-32-74. 


Committee Comment 

This section continues from the former law on pros- 
titution certain types of exceptions to the rules of ev- 
idence, 

AS a general rule, evidence of the reputation of a 
person or thing is inadmissible to show that such per- 
son or thing is what he or it is reputed to be, and this 
would render prosecution of prostitution cases dif- 
ficult unless investigators could testify that they per- 

onally availed themseives of the services of a pros- 

itute of bawdy house. Under this section, however, 
evidence of a person's reputation is admissib'e to 
show that he or she is or is not a prostitute, and ev- 
idence of the reputation of a place is admissibla to 
show that it is or is not a brothel. 

Also, a general evidentiary rule holds that commu- 
nications between husband and wife are privileged, 
and in the absence of waiver spouses are disabled 
frera testifying against each other. Under this section, 
the husband-wife privilege is dispensed with in pros- 
ecutions for certain types of prostitution offenses. Ths 
reescn for this exceotion is in part because the public 
interest in suppressing prostitution is considerad 
paramount to the confidentiality of the marriage re- 
lationship where a pimp and prostitute may be hus- 
band and wife. in some respacts, the rationale is sim- 
iar to that for ether exceptions to tha husbend-wite 
privilege in cases whare one spouse is the victim of an 
ciiense committed by the other. 


§ 2307.27 Examination and treatment for 
venereal disease. 

(A) When a person is charzed with a violation 

f section 2907.02, 2507.03, 20074 4, 2907.24, or 
2507.25 of the Revised Code, the ervesting author- 
ities or a court shal] cause the accused to be exam- 
ined by a physician to 0 determine if the accused is 
suffering From a eal Cisease. 

(B) Ifthe ee is found to he suffering from 
a venereal disease in an infectious stage, he or she 
shail be required to submit to me >dical treats 
therfor [therefor]. IF the accused is fonac guilt y of 
the offense with which he or she is charge ¥ and is 
placed on prot b pation, a condition of probation shail 
be that the offender submit to and faithfully fol- 
low a Course ie Tr nt for such vener- 
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§ 2907.28 ; Oro Cananat Law Hanpsoox ’ Pea 


Not analogous to fonner RC § 2907.27 (117 v 622), repealed 
134 v H 511, 82, Ef 1-1-74, 

Analogous to former RC § 2905.28 (130 vw F:2, 144), re 
pealed 134 v HS11, 82, Ed 1-1-74. 


Committee Comment 

This section retains a former measure requiring that 
persons charged with certain prostitution offenses ba 
subjected to an examination for venereal disease and 
compelled to submit to treatment if infected. 

On the theory that revelations as to any such exam- 
ination or treatment could amount to compulsory 
self-incrimination, the section adds a privilege against 
the evidentiary use of such information. 


§ 9907.2 {Cost incurred in medical ex- 
amination.] 

Any cost incurred by a hospital or. other emer- 
gency medical facility in conducting a medical 
examination of a victim of an offense under sec- 
tions 2907.02 to 2907.06 or section 2907.12 of 
the Revised Code for the purpose of gathering 

hysical evidence for a possible prosecution shall 
te charged to and paid by the appropriate local 
government as follows: 

(A) Cost tucurred by a county facility shall be 
charged to and paid by the county; 

(B) Cost incurred by a municipal facility shall 
be charged to and paid by the municipality; 


(C) Cost incurred by a private facility shall be 


charged to and paid by the sears sas in 
which the Panee offense was committed, or 


charged to and paid by the county, if committed 
within an unincorporated area. If separate 
counts of an offense or separate offenses unde 
sections 2907.02 to 2907.06 or section 2907.12 of 
the Revised Code took place in more than one 
municipality or more than one unincorporated 
area, or both, the local governments shall share 
the cost of the examination. 

HISTORY: 136 v S 144. Eff 8-27-75. 

Not analogous to former RC § 2907.28 [117 v 821), re 
pealed 134 v H511, § 2, eff 1-1-74. 


9907.29 [tlospital emergency serv- 


Foal 


Every hospital of this state which offers orgaz- 
ized emergency services shall provide that a 
physician is available on call twenty-four hours 
each day for the exarnination of persons reported 
to any law enforcement agency to be victims of 
sexual offenses cognizable as violations of sec- 
tions 2907.02 to 2807.08 or section 2907.12 of 
the Revised Code. The physician shall, upon the 
request of anj officer or prosecuting attor- 
ney, and with the consent of the reported victim, 
or upon the request of the reported victim, ex- 


een | 
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shall establish procedures for gathering evidence 
under this section. 

Each reported victim shall be informed of 
available venereal disease,- premnancy, medica}, 
and psychiatric services. 

Notwithstanding any other provision of law, a 
minor may consent to examiaation under this 
section. Such consent is not subject to dis- 
aMrmance because of minority, and consent of 
the parent, parents, or guardian of the minor is 
not required for such examination. However, the 
hospital shall give written notice to the parent, 
parents, or guardian of a minor that such an ex- 
amination has taken place. The parent, parents, 
or guardian of a rninor giving consent under this 
section are not liable for payment for any serv- 
ices provided under this section without their 
consent. 

HISTORY: 138 v § 144. EG 

Not analogous to former RC § 2907.29 [80 v 38], re 
pealed 134 v E1511, § 2, eff 1-1-74. 


§2907.30 Repealed, 134 v H51l, §2 
[GC § 12450; RS §6858; S&C 408, 412, 426, 
439, 451; 33 v 33; 34 v 10; 37 v 74; 58 vy 26; 69 


v 68; 124 v 466). ES 1-174. 
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OBSCENITY 
2907.31 


les. 


Disserminating matter harmful to 


juven 
(A) No persen, with knowledge of its charac- 
ter, shall recklessly furnish or present to a juvenile 


any material or performance which is obscene or 
harmful to juveniles. 

(B) The following are affirmative defenses to a 
charge under this section, involving material or a 
performance which is harmful to juveniles but not 
obscene: 

(1) The defendant is the parent, guardian, or 
spouse of the juvenile involved. 

(2) The juvenile involved, at the time the ma- 
terial or performance was presented to hiin was 
accompanied by his parent or guardian who, with 
knowledge of i's character, consented to the mate- 
nal or performance being fumished or presented 
to the juvenile. 

(3) The juvenile exhibited to the defendant or 
his agent or employee a draft card, driver's license, 
birth certificate, marriage Neense, or other official 
cr apparently official document purnortinz to 
show that such juvenile was eighteen years of az 
or over or married, and the person to whom such 
document was exhibited did net otherwise have 
reasonable cause to beNeve that such juvenile w 
under the age of eighteen and unrnarvied. 

(C) Wt is an affirmative defence to a charce un- 
der this section, involving material or a perform- 
ance which is obscene or harmful to juveniles, that 
; % aR sou eS cee eee 
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PROSTITUTION 
BEC : 
13-3201. Enticement of persons fer purpose ‘of Brose Tene ions 
classification 
13-3202, Procurement by false cretenses of person for purpose of 
prostitution; classification 
13-3203. Procuring or placing persons in house of prostitution; 
classification 
13-3204. Receiving earnings of prostitute; classification 
13-3205. Causing spouse to become prostitute; classification 
13-3205. Taking child for purpose of prostitution; classification 
ee Detention of persons in house of prosticution for debt; 
classification 


13-3208. Keeping or residing ia house of prostitution; employment 
in prostitution; classification 
13-3209. Pandering; dafinitions; methods; classification 
13-3210. Transporting persons for purpose of prostitution or other 
immoral purpose; classification; venue 
13-3211. Definitions 


13-3212. Child prostitution; ctassification 
13-3213. Defense 
13~3214. Prostitution; classification 


13-3201. Enticement of persons for purpose of prostitution; 
BMGrocSTICoC Oni ee fa Net gue ae gym. 
A person wno knowingly entices any other person inta a house of. 
prostitution, or elsewhere, for tha purpose of prostitution with .another. 
persou,-is_guilty of. a class 6 felony. 


13-3202. Procurem? nt by Ue pretenses of person for ourpose of 
prostitution; ¢ Citas sification 

A person who knowingly, | rian any false pretenses, sfalse 

representations or other fraudulent éans, peace: “any other person to 


have i]Ticit carnal relation with another person, is guilty of a class 6 | 
felony. 


13-3203. Procuring or placing persons in house of prostitution; 
mclassiticaciony 

A person who knowingly receives money or other valuable thing, 

for, or on account. of,-procuring or. placing ina house of prostitution, 

or elsewhere, any person for the purpese of prostitution is guilty of a 


rc 


class 5 felony. 


13-3264. Receiving earnines of prostitute; classification 
A person who kn wingly ¥ aon celyes money or ocher valuable thing from, 
the e ar nings of a person engaged ia prostitut jon, is) “guilty of a Class he 


felon ny. 
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RESEARCH REFERENCES 


AMas UT 20erres OU LAM chur. 2d, 
Lewdness, Indecency, and Obscenity, §§ 1, 
2, 16-18. 

C.j.S. — 67 C.J.S., Obscenity, § 4. 

ALR. What is “infamous” offense 
within constitutional cr statutory provision 
in relation to presentmer, or indictment by 
grand jury, 24 ALR 1002. 

Criminal offense predicated upon 
indecent exposure, 93 ALR 996; 94 ALR2d 
L359; 

Validity, construction, and application of 
statutes or ordinances relating to decency 
as regards wearing apparel or lack of it, 110 
ALR 1233. 


16-6-9. Prostitution. 


Operation of nude-model photographic 
studio as offense, 48 ALR3d 1313. 

Topless or bottomless dancing or similar 
conduct as offense, 49 ALR3d 1054. 

Exhibition of obscene motion pictures as 
nutsance, 50 ALR3Sd 969. 

What constitutes such discriminatory 
prosecution or enforcement of laws as to 
provide valid defense in state criminal pro- 
ceedings, 95 ALR3d 280. 

What constitutes “public place” within 
meaning of statutes prohibiting commis- 
sion of sexual act in public place, 96 ALR3d 
692. 


A person commits the offense of prostitution when he performs or 


offers or nomen to perform an act of sexual intercourse for money. 


6-2012, enacted by Ga. L. 


(Code 1933, § 2 


Cross references. — As to abarement of 
houses of prostitution, see Ch. 3, T. 41. 


1968, p. 1249, § 1.) 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
Decisions UNbER Prios Law 


General Consideration 


This section is not void for vagueness. 
Moore v. State, 231 Ga. 218, 201 S.E.2d 
146 (1973). 

This section 1s applicable only to 
“sellers” of sexual intercourse for te 
State v. Gaither, 236 Ga. 497, 224 $.E.2d 
378 (1976). 

This section dces not provide that per- 
son has to accept money in order to 
coinmit offense, but that the proposed act 
of sexual intercourse be for a consideration 
of money. Moore v. State, 231 Ga. 218, 201 

S.E.2d 146 (1973). 


Offense is defined in terms of commer- 


cislization: the sale, offer to sell or consenr. 


to sell physica! intimacies for money, State 
} Gaither, 936 Ga. 497, 224 S.E.2d 378 
(1976). 

This section does not require state to 
allege or prove exact amount of inoney; it 
requires onty that the defendant perform 
or offer to perform sexual intercourse for 
money, Andersons. State, 119 Ga App: 
460, 254.S.E.2cl 459 ee 

This section may_ pheld as.one to 
punish for ate MPL LO € ae prostitution. 
Moore 17 Sratey 29ST Gal 218, 201 S.B.2d 
146 (1973) 

Conviction for committing or agreeiar 


to commit prostitution, — N person, may 


ib 
be convictesLundes Gis section Rot onty if 
hevactualls commited, the act of prostita- 


16-6-9 


tion but also if he was a party to an 
Aerecment  (-sdo “so. Pere, is) oie 
constitutional prohibition against this 
feature. Moore v. State, 231 Ga. 2187 201 
S Bid TV 46 (1 Ui): 

Where allegation may be disregarded 
because surplusage. -— Where the accusa- 
tion stated that the accused “did then and 
there unlawfully, and with force and arms, 
offer and consent to perform an act of 
sexual intercourse for money,” since “with 
force and arms” is not part of this secuon 
which makes prostitution a crime and the 
words are not required in the form pre- 
scribed for indictments under § 17-7-54, 
such an allegation is mere surplusage and 
may be disregarded. Anderson v. State, 149 
Ga. App. 460, 254 S.E.2d 459 (1979); Hicks 
v. State, 149 Ga. App: 459, 254 S.E.2d 461 
(1979). 

Name of particular individual solicited 
for prostitution is not required in order to 
set forth one of the essential elements of 
the crime, and any variation in the proof of 
whom was solicited was immaterial. Shorter 
v. State, 155 Ga. App. 609, 271 S.E.2d 741 
(1980). 

Application of section in Atlanta held 
not to deny equal protection to female 
prostitutes. State v. Gaither, 256 Ga. 497, 
224 S.E.2d 378 (1976). 

Sufficient evidence to support guilty 
verdict. —— In a prostitution prosecution 
where the arresting ‘police officer tesufied 
that he began a conversation with the 
defendant and that during this conversa- 
tion defendant offered to have sexual 
intercourse with him fer $100.00, but the 


CRIMESTANDIOEPENSES 


16-6-9 


defendant demed- having offered to per- 
form sexual intercourse with the arresting 
officer for any money and presented evi- 
dence that she was incapable of having - 
sexual intercourse at that tine due to com- 
pheauons from recent surgery, the evi- 
dence was suffident to support’ the jurs 


a verdict ofveinliv, Lemown, States to) Ga: 


App. 709, 261 S.F.2d 447 (1979). 
Cited in Snead v. State, 127 Gal App? 12, 


TORS Ea Lot lon oye ticks. Stites: 


Ga. 142, 214.S.E.2d 658 (1975); Pace v. City 
of Adanta, 135 Ga. App. 399) 218 S.F.2d 
128 (1975); Lambert y. City of Adanta, 242 
Ga. 645, 250 S.E.2d 456 (1978). 


Decisions Under Prior Law 


Editor’s note. — In light of the similarity 
of the issues involved, decisions under Ga. 
L. 1943, p. 568 (see § 44-7-18), are 
included in the annotations for this section. 

Prostitution includes solicitation of 
carnal intercourse in unnatural way. — 
The term “prostitution” as defined by the 
Legislature does not mean solely sexual 
intercourse in the natural way, but includes 
solicitation of carnal intercourse in an 
unnatural way. Price v. State, 76 Ga. App. 
108, 45 S.E.2d 84 (1947). 

Indiscriminate illegal intercourse with 
nuinber of men not necessarily involved. 
— “Prostitution” as used ip statute relating 
to solicitation of another for the purpose of 
prosutation does not necessarily involve 
indiscriminate illegal intercourse with: a 
ruraber of men. Price v. State. 76 Ga. App. 
108, 45 S.E.2d 84 (1947). 


RESEARCH REFERENCES 


Am. Jur. 2d. — 63 Am. Jur. 2d, Prostitue 
tion, 8§ 1-3. 

C.j.S. — 73 C.J.S., Prostitution, 88 1-5. 

ALR. — Power to exact license fees or 
impose a penalty for benefit of private indi- 
vidual ov corporation, 13 ALR 828; 19 
ALR 205. 

Purpose other than indulgence in sexual 
intercourse as affecung violation of Mann 
Act, 73 ALR B72. 


White Slave Traffic Act (Mann Act) as 
affecting constituuonality or application of 
state statutes dealing with prosutution, 161] 
AR Ooty. 

What consttutes such discriminatory 
prosecution or enforcement of laws as to 
provide valid defense in state criminal pro- 
ceedings, 95 ALR3d 280. 
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16-6-10 SEXUAL OFFENSES 16-6-10 


16-6-10. Keeping a place of prostitution. 

A person having or exercising control over the use of any place or 
conveyance which would, offer. seclisionzorshelte, (oirthe pracice, of 
prosiitution conimits the.offense of kee ping a place of prostitution when _ 
he knowingly-grants or permits the.use of such place for the parpose of 
prostitution. (Ga. L. 1943, p. 568, § 1; Code 1933, § 26-2014, enacted by” 
Ga. L. 1968;"p.°12497'§ I; Ga. L. 1970, pea Seay) 


roadhouse or similar establishment for 
ENS PU Bors of prosutution or debauchery or 
to. enter other immoral purpose, see § 43-21-61. 


Cross references. — As to abatement of 
houses of prostitution, see Ch. 3, T. 4]. 
to inducing female person 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
Decisions UNDER Prior Law 


General Consideration 


To sustain indictmeat under this sec- 
tion it is necessary to show only that the 
accused contsibuted to. or aided, directly or_ 
indirectly, in maintaining. and ‘keeping a 
lewd tiouse. Shealy v. State, 142 Ga. App. 
850, 237, S-F.2d 207 (1977). 

Cited iu Snead v. State, 127 Ga. App. 12, 
192 S.E.2d 415 (1972). 


Yecisions Uniler Prior Law 


Editoc’s note. — In hght of the similarity 


of the issues involved, decisions under Ga 
L. 1943, p. 568, as it read prior to revision 
of title by Ga. L. 1968, p. 1249, included in 
the annotations for this section. 

Person cannot legally be convicted of 
maintaining lewd house unless the proof 


RESEARCH REFER 


Ain Vrs 2d 24 Am. Jur, 2d; 
Disorderly Houses, §§ 1, 2, 8, 11-20, 35. 
Cj.S. — 27 C.J.S., Disorderly Houses, 


§§ 1-9. 


shows that the general reputation of the 
house or its inmates, or both, was that it was 
a lewd house, and also that fornication or 
adultery was actually committed in the 
house. Smith v. State, 88 Ga. App. 465, 76 
SE Ol OOM Woo) 

Not error for trial judge to permit state 
witness to give details of prostitution 
practiced, —- Where the charge is one for 
violation of this section, if was not error for 
the trial judge to permit a witness for the 
state to go into detail as to the type of pros- 
titution and assignation practiced therein | 
over the objecuon that such evidence 
unduly tended to inflame and prejudice 
the jury against the defendant. Saxe v. 
State, 112 Ga. App. 804, 146 S.E.2d 376 
(1955). 


ENCES 


ALR. — White Slave Traffic Act (Mana 
Act) as affecting constiutionality or appl 
cation of state statutes dealing with prosa- 
ration, 201 ALR SoG. 
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16-85-11 / CRIMES AND OFFENSES | 16-6-12 
(cae . 


16-6-11. Pimping. 


Bo ree = 


A person commits the offense of pimping when he performs any ‘of the 
following acts: 


(1) Cffers or agrees to procure a prostitute for another; | 


(2) Offers or agrees to arrange a mecting of persons for the purpose 
of prostitution, | ae 3 


(3) Directs.another to-a~-place~knowing such direction-ts- forthe 
purpose of prostitution, 


(4) Receives money or other thing of value. from a prostitute, \ without 
lawful consideration, knowing it was. earned.in whole orin part { from 
prostity 1tlon; or oe 


(5) Aids or abets, counsels, or comimands-another.in the commission 
of prostitution or aids or assists. in-prostitution.where-the-proceeds or 
profits derived therefrom-are-to-be-divided-on a-pro-rata basis. (Gaels 
1918) "p.) 267, °§ 1; Code’ 1933; \§ 2676201; GodemS5ae-§ 26-2013, 


actea by Ga. L. 1968, p. 1249.8 1 Ga Logi p. oa So 2) 


JUDICIAL DECISIONS 


Cited in'Snead v. State, 127 Ga. App. 12; 
192 S.E.2d 415 (1972); Sutton v. Garmon, 
245 Ga. 685, 266 S.E.2d 497 (19890). 


RESEARCH REFERENCES 


Am. Jar. 2d. — 63 Am. Jur. 2d, Prosttu- ordinance proscribing solicitation — for 


tion, §§ 4-12. purposes of prosutuuen, lewdness, or 

C.J.S.-— 73 C.1.S., Prostitution, 88 4,6, assignation — modern cases, 77 ALR3d 
a1. 

ALR, — White Slave Traffic Act (Mann Separate acts of taking earning of or s:ip- 


Act) as affecting consututionality or apph- = port) from prostitute on separate or 
cation of state statutes dealing with prosti- continuing offenses of prmping, 3 ALR-Ath 
tuuion, 16) AUR 356. 1195. 

Validity and construction of statute or 


16-65-12. 2andering. 


. 


to perform an act of prostitution or when he knowingly assembles femates. 
ata fixed “pli wce for the purpose of peing sohiated by others to perform 
an act of prostitution. (Code 1933, ! § 96-2016, enacted by Gar Te 00875. 
1249; $71; Gall 1970) 1.236, § 5.) 


A person commits the offense of pandering when he solicits a female 


16-6-13 


SrA ADAOFrENSES 


16-6-13 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERA PION 
Decistons Unper Prior Law 


Genera! Consideration 


Cited in Blanton v. State, 150 Ga. 


559, 258 S.E.2d 174 (1979). 


App. 


Decisions Under Prior Law 


Editor’s note. — In light of the similarity 
of the issues involved, fea tons under Ga. 
L. 1943, p. 568, (see § 44-7-18), are 
included in the annotations for this section. 

Prostitution includes solicitation of 
carnal intercourse in unnatural way. 
The term “prostitution” as defined by the 
Legislature does not mean solely sexual 


intercourse in the natural way, but includes 
solicitation of carnal intercourse in an 
unnatural way. Price v. State, 76 Ga. App. 
108, 45 S.E.2d 8-1 (19-47). 

Indiscriminate illegal intercourse with 
number of men not necessarily involved. 
— “Prostitution” as used in statute relating 
to solicittauon of another for the purpose of 
prosutution does not necessarily involve 
indiscriminate illegal intercourse with a 
number of men. Price v. State, 76 Ga. App. 
108, 45 S.E.2d 84 (19-47). 


RESEARCH REFERENCES 


Am. Jur. 2d, — 63 Am. Jur. 2d, Prostitu- 
tion, § 4. 

C.J.S. — 73 C.J.S., Prostituuon, §§ 6-8. 

ALR. — Constitutionality and con- 
struction of pandering acts, 74 ALR 311. 

White Slave Traffic Act (Mann Act) as 
affecting constuiiutionality or apprcatl on of 
state statutes dealing with prostttuuon, 16] 
ALR 356. 

Construction of provision of pandering 


statute as to placing of female in the charge 
or custody of another, 54 ALR2d 1178 

Operation of nude-model photographic 
studio as offense, 48 ALR3d 1313. 

Vahditvy and construction of statute or 
ordinance proscribing soheitation for 
purposes of prostitudion, Jewdness, or 
assignation — modern cases, 77 ALRSd 
DEM. 


16-6-13, Penalties for violating Code Sections 16-6-9 through 16-6-12 


A person convicted of any of the offenses.en 


umerated in. Code Sections 


16-6-10 through 16-6:12 shail be. punished. as fora mnusdemeanor ot a 
neh and aggravated nature, A person convicted of the offense enume i= 


ed in Code Sec tion 16: 6-9. 


(Code 1933, § 
p256. 4 a 


shall be. punished 
96-96 15,e snacted by Ga. L. 


ise Oe. misdemeanor, 


1968, p. 1249, § 1; Ga. L. 1970, 


JUDICIAL PECISIONS 


Cited in eae vo Garmon, 245 Ga. 685, 
266 S.E.2d 497 (O80). 


tj) 


16-6-14 


16-6-14. Pandering 


CRIM PSASDIOFPFENSES 


by comp ulsion. 


16-6-16 


A person commits the offense of pandering by compulsion when he by, 


dui "e88 OY CCE reion causes a female 


to perform an act of prostitution and, 


upon conviction thereof, shall be punished by imprisonment for not less 
than one nor more than ten years. {Cade 1933, § 26-2017, enacted by Ga. 


L. 1968, prir24g Si) 


RESEARCH REFERENCES 


Am, Jur. 20. -— 63 Am, Jur. 2d, Prostitu- 
tion, § 8. 
C.J.S. — 73 C.J.S., Prostitution, § 7. 
ALR. — Consututionality and = con- 
struction of pandering acts, 74 ALR 311. 
White Slave Traffic Act (Mann Act) as 


1§-6-15. Solicitation of sodomy. 


affecting constituuonality or application of 
state statuies dealing with prostitution, 16] 
MER 396! 

Construction of provision of pandering 
statute as to placing of female in the charge 
or custody of another, 54 ALR2d 1178. 


A person commits the offense of solicitation of sodomy when he solicits 
another to perform or submit to an act of sodomy and, upon conviction 
thereof, shall be punished as for a misdemeanor. (Code 1933, § 26-2003, 
enacted by Gay L.: 1958, p. 1249)§ 1.) 


JUDICIAL DECISIONS 


Lasguage used to support conviction. 
— The term “blow job” ts not too vague and 
lacking in definition to support a conviction 
of soles for sodomy. Anderson v. State, 


12 Ga App. 282, 235 Sb.2d 675.(1977). 
Cited in Byous.y. State, 121 Ga. iva 
654, 175 S.E.2d 106 (1970). 


RESEARCH REFERENCES 


Am. Jur. 2d, — 70 Am. Jur. 2d, Sodomy, 
§ 13. 

C.j.S. — 81 C.3.S., Sodomy, § 14. 

ALR, — Validity and construction of 
stature Vor ordinance proscribing 
solicitation for purposes of prostitution, 


16-6-15. Masturbation for hire. 


(a) A person, including a masseur or masseuse, 


musturbation for hire w hen I he er 
another, whether resulting in | 
contact exclusive 


a ane 


orgas 


lewdness, or assignation — modern cases, 
TU ALR So 
What constitutes such discriminatory 


prosecunion or enforcement of laws as to 
provide valid defense in state criminal pro- 
ceedings, 95 ALR3d 280. 


commits tae offense of ~ 


otically stimulates the genital organs of 
sm. or not, by-m 
‘of sexual | intercourse.or -by-in 
for money or the substannal equivales 


anual-or otl we iby 
strumental. manipulation _ 


c 
i. 


nt thereo 
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16-6-i7 SENUAL GFFENSES fe 16-6-18 


(b) A PSU commuting the offense of masturbation for hire shall be 
_guilty ofa misdemeanor. ue GOC1953) 3 ZO 20g ieenactcd lay Gri LOG. 


p. 402, § 1.) 


JUDICIAL DECISIONS 


This section fe not eo ee. S.E.2d 344 (1976). 
overbroad. State v. Johnson, 237 Ga. 276, Cited in: Pace ve City of Adanta, 135 G; 
22 FO LO (1976), NO Moe neon SE oO ee wt (Laie 
Contact or manipulation must be of © Whitehead v. Hasty. 235 Ga. App. 331.219 
genital organs and not other parts of the — S.E.2d 443 (1973). 
body Farwell yO Stue N23 Galo) 227 


RESEARCH REFERENCES 


ALR. — White Slave Traffic Act (Mlann  tuuion, 161 ALR 356. 
Act) as affecting constituuionality or appli- Regulation of masseurs, 17 ALR2d 1183. 
cation of staie statutes dealing with prostu- 


16-6-17. Giving of massages _ in place used for lewdness, prostitution, 


etc. 


(a) It shall be unlawful for AL masseur or masseuse to massage any 
person in any building, structure... or_placeused. forthe _purpose.of 
lewdiieéss, assignation, he rane or masturbation. for hive. 


(b) As used in this Code section, the term: 


(iP Massenr | means a ale soe apracticcs!,.. mussage._ or 
phy: siothe rapy, or bot h. 
(2) ¢ ‘Masseuse” means a female .who practices massage. or 
physiotherapy, or both. - 
(c) Any person who violates this Code section shall _be.guilty of amisde-_ 
meanor, (Ga. L.1975, pr 4025.$03;) 
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ALR. — Regulation of masseurs, 17 
ALR2d 1183. 


An unmarried person commits the offense of formeation when he 
voluntarily has sexual intercourse with another ee and, upon con- 


5 


viction thereof, shall be punished as for a misclemcaunor, (Laws loss, 


21] 


a an Sm | Lt 
TEXAS 


L CODE . 
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nor 


SUBCHAPTER A... PROSTITUTION 


§ 43.01. Definitions 
In this ee 

(1) “Deviate sexual intercourse” means- any 
one between the genitals of one person and 
the mouth or anus of another person. 

(2) ‘Prostiiution” means the offense -%ined 
in Seetion Re of this code. ' 

(3) “Sexual contact” means any touching of 
the anus, breast, or any part of the genitals of 
another person with intent to arouse or gratify 
the sexual desire of any person 

(4) “Sexual conduct” feeldtes deviate sexual 
intercourse, sexua! contact, and sexual inter- 
course. 

(5) “Sexual intercourse” means any penctra- 
tion of the female sex organ by the male sex 
organ. 

[Acts 1973, 68rd Lez., p. 883, ch. 399, § 1, eff. Jan. 1, 1974. 
Amended by Acts 1979, 66th Leg., p. 373, ch. 168, § 2, eff. 
Aug..27, 1979.) 


§ 43.02. (Prostitution : 
(a) A person commits an offense if he knowingly: 
(1) offers to engage, ugrees_to. engage, or 
engages in sexual conduct for a fee; or 
(2) solicits another ina public place to engage 
with him An sex ual conduct for hire. 

(b) An offense is established under Subsection 
(aX{1) of this section whether the actor is to receive 
or pay a fee. An offense is established under Sub- 
ae (a)(2) of this section whether the actor solic- 

a person to hire him or offers to hire the person 
oie 

(c) An offense unc 
misdemeanor, unless 
peeve under. this 

ass A misdemeanor. . 
re ts 1973, 63rd Leg., p. 883, ch. ae § 1, eff. Jan. 1, 1974. 
Amended by Acts 1977, 65th Leg., p. 757, ch. 286, § 1, eff 
May 27 PAY ih 1977. 


ider this section is_a Class B 
the actor has been convicted - 
section, in which event_it. is 3a 


§ 42.03. Promotion of Prostitution 

(a) A isi commits an offense if, acting other 
than as a prostitute receiving. compensation for per- 
sonally sat d prostitution services, he or she 
knowingly: 

(1} receives money or otaer property pursuant 
to an emer | to participate in the proceeds 
of prostitution;_ or 

(2) solicits another to. engage sexual con- 
duct with another person for com pe: sagen on. 

(o) An offense under this section is a_ Class _ A 
misdemeanor 
{Acts 1973, 63rd Leg., p. 83, ch. 399, § 1, eff 
Amended by Acts 1977, 63th Leg., p. 758, ch. 287, § 1, eff. 
May 7A 1977.] 


PENA 


: 


§ 43.031. Aggravated Promotioa of Prostitution 
(a} A person commits an offense if he knowingly 
owns, invests in, finances, controls, supervises, or 


manages a prostitution enterprise that uses two or 
more prostitutes 

(b) An niteee under this section is a felony of the 
third decraa, ell 
[Acts Gurd Leg., p. 883; ch. 399, § 1, eff. Jan: 1, 1974.] 


mo 


1973, 


§ 43.65. CompeHing Prostitution 
(a) A person commits an offense if he knowingly: 
(1) causes another by force, threat, or fraud 
to commit prostitution; or 
(2) causes by any means a person younger 
than 17 years to commit prostitution, 


(b) An offense under this section iS a felony of the. 


second degree... 
[Acts 63rd Leg., p. 883; ch. 399, § 1, eff. Jan. 1, 1974.] 


19°73 
G73, 


Accomplice Witness: Testimony and lin- 

munity 

(a) A party to an offense under this subchapter 
may be required to furnish evidence or testify about 
the offense 
(b) A party to an offense under this subchapter 
may not be prosecuted for any offense era whieh 
be is required to furnish evidence or testify, and the 

evidence and testimony may not be used ape a the 

ee ty in any adjudicatory prov eeding except a pr 
eution for aggravated perjury. 

(c) For purposes of this section, “adjudicatory pro- 
ceeding” means a proceeding before a court or any 
other agency of government in which the legal 
rigiits, powers, duties, or privileges of specified par- 
ties are determined. 

(d) A conviction under this 
upon the unccrroborated testimony of a 
offense. 


OSe- 


subchapter may be had 
party to the 


osrd Leg., p. 883, ch. 399, § 1, eff. Jan. 1, 1974.] 


[Sections 413.07 to 43.20 reserved for expansion] 
ee CHAPTER ¢ “OB SSCENITY) 
8 45.91. Definitions 
(2) In this subchapter: 
(1} “Chscene” means material or a perform- 
ance that: 


(A) the average person, applying contempo- 
community standards, would tind that 
taken as a 
est in sex; 

(3} depicts 

(1) patently offensive representations or de- 
Seriptions of ultini. sexual acts, nesriat 
O39 verted, actual or simulated, including sexu- 


tititc: 


rary 


Fel cong i id 
or deserioe3: 


’ 
far ana Sens ies an) RNY Icey has 


whole appeals to the prurient inter- 
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(ii) patently offen ive representations or 
descriptions of masturbation, excretory fune- 
tions, sadism, masochism, lewd exhibitioa of 
the genitals, the male or female genitals in a 
state of sexual stimulation or arousal, covered 
male genitals in a discernibly turgid state or a 
device designed: and marketed as useful pri- 
marily for stimulation of the human genital 
organs; and 

(C) taken es a whole, lacks serious literary, 
artistic, political, and scientific value. 

(2) “Material” means anything tangible that 
is capable of being used or adapted to arouse 
interest, whether through the medium of read- 
ing, observation, sound, or in any other manner, 
but does not include_an actual three dimensional 
obscene device. 7 


(3) “Performance” means a play, motion pic- 
ture, dance, or other exhibition performed be- 
fore an audience. 


(4) “Patently offensive” means so offensive 
on its face as to affront current community 
standards of decency. 


(5) “Promote” means to manufacture, issue, 
sell, give, provide, lend, mail, deliver, trancter, 
transmit, pubiish, distribute e, circulate, dissemi- 
nate, present, exhibit, or advertise, oc to offer or 
agree to do the same. 


(8) ow Tholesale promote” means to manufes 
ture, ifsue, sell, provide, mail, deliver, transfer, 
transmit, publish, distribute, circulate, dissemi- 
nate, or to offer or agree to do the same for 
purpose of resale. 

(7) “Obscene device” means a device includ- 
ing 2 dildo or artificial, vagina, designed or 
rnarkated as useful primarily for the sumulation 
of human genital organs. 

(b) If any of the depictioas or descriptions of 
sexual condvet describedin this section are declarcd 


by a court of competent jurisdiction to be unlawfully 
incluced herein, this declaration shall not pay nee 


this section as to other patently offensive sexual 
conduct included nerein. 

{Acts 1973, dard Lez., p. S85, ch. 399, § 1, eff. Jan. 1, 197s. 
Amended by Acts 1975, Gith Lee py ole, ae LG el rerts 
Sept. 1, 1975; Acts 1979, 64m Leg: p. 194, ch. 173,974, eh 
Sent. 1, 1979.) 


Sections 3 and 4 of the 1979 amendatory act provided: 


a court of 


“Sec. 3. UF anv portion of this Act is declared un'ustin .y 
compmatent jurisdiction, this teclaratinn does not invalid ice any otter portions of 
this Act 

“Sec. 4. This Act aunties saly to offenses committed on cr after tts effective 
date, A crimisa: achon for an uf e curmtted Sefore ths Act's affective 
SAR wD METel ee nna thet duocioncs hafore the effactivea tite ef this act, and 
Sections 43.22 avd 43.23, Pesai LS AS SATE ES Eee Mg aha es fis? 2 
ef thls Het, aca comtiiced in effect foe this purpose 34.4% Ms 23 ware nota 
effect. far the oerccs: af ths ction, an offense is commited telucs the 

rete tars Resin se) Nine + S of tha offense m commit: i Gefure ie 
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INTRODUCTION 


The mandate of the Special Committee on Pornography and Prostitution 
appointed by the Minister of Justice included: (4) to consider, without 
travelling outside Canada, the experience and attempts to deal with these 
problems (pornography and prostitution) in other countries including the U.S., 
E.E.C., and selected Commonwealth countries such as Australia and New Zealand. 


Other reports (done as part of the research programme conducted by the 
Department of Justice in support of this endeavour) will deal with specific 
countries. However, this report will deal with international policies since it 
was thought important that the positions taken in international fora also be 
reviewed. The United Nations and its affiliated bodies -- such as the Social 
and Economic Council -= stood out as the primary focus for a review of this 
kind. 


Over the years since the early 1900's the League of Nations and then the 
United Nations have adopted resolutions, agreements, or conventions aimed at 
the international control of prostitution and pornography. While, as will be 
discussed more fully below, all these texts do not have the same strength and 
the same legal binding effect on national states’ internal legislation, they 
nonetheless represent common policy goals for signing parties. A review of 
these texts not only contributes to reveal the changing nature of the debates 
on these issues, but also helps evaluate national states’ internal policies in 
light of their international positions on these issues. 


This short report will first review the evolution and scope of these texts, 
as well as Canada's position toward U.N. agreements and conventions on 
prostitution. A second section will deal with pornography. Concluding remarks 
will underline their most significant elements in relation to Canada's 
internal policies on these issues. 


I- CONVENTIONS AND AGREEMENTS ON PROSTITUTION 


I.1 Historical Overview 


In 1904, the first international agreement on prostitution was signed: the 
"Agreement for the Suppression of the White Slave Traffic" [1]. This Agreement 
which is mainly concerned with the "procuring of women or girls for immoral 
purposes (débauche) abroad" (art.1) sets up a series of arrangements whereby 
governments will: increase their surveillance in railway stations, ports, and 
en route (art.2); obtain information from prostitutes whenever legally 
feasible on what "caused them to leave their country" (art.3); entrust these 
women to public or private charitable institutions until their repatriation 
(id.); arrange for their repatriation (id.); and pay for their repatriation 
when necessary (art.4). 


This agreement was followed, in 1910, by the "International Convention for 
the Suppression of the White Slave Traffic" [2] which was signed in Paris 
(with Great Britain ratifying it in 1912). This convention states that 
"[w]hoever procured, enticed, or led away, even with her consent, a woman or 
girl under age, for immoral purposes (débauche), shall be punished, 
notwithstanding that the various acts constituting the offence may have been 
committed in different countries" (art.1). Article 2 adds that where fraud, 
violence, threats of violence, abuse of authority, or any other other method 
of compulsion is used on women or girls over age, a similar infraction will 
be committed and liable to punishment. The concluding protocol defines the 
age limits as under or over "twenty completed years of age" (Section B). 
Detention in a brothel, even against a woman's will could not be included 
however "Seeing that it is governed exclusively by internal legislation" 
(Section D). 


Before the League of Nations was dissolved, two further international 
conventions were signed; the 1921 "International Convention for the 
Suppression of the Traffic in Women and Children" [3] and the 1933 
"International Convention for the Suppression of the Traffic in Women of Full 
Age" [4]. The 1921 convention, designed "to secure more completely the 
suppression of the Traffic in Women and Children", modified the 1904 agreement 
and 1910 convention to include: (art.2) children of both sexes; (art.3) the 
preparation of offences; (art.5) a new age limit of "twenty-one completed 
years'; and special provisions on powers to extradite offenders (art.4), on 
the protection of women and children seeking employment abroad (art.6), and on 
surveillance measures (art.7). 


The Council of the League of Nations appointed two special bodies of experts 
to report on the conditions in which the international traffic in women and 
children was conducted. The 1927 enquiry concluded that "the existence of 
licensed houses is undoubtedly an incentive to traffic, both national and 
international" [5]. The 1932 committee, building on the same sources but with 
an expanded mandate supported this conclusion: "the principal factor in the 
promotion of international traffic in women in the East is the brothel" [6]. 


In 1933, the "International Convention for the Suppression of the Traffic in 
Women of Full Age" was signed in Geneva. Although this convention is generally 
Similar to the previous conventions of 1910 and 1921, it added a formal 
provision allowing signing countries to exchange information concerning the 
offences, offenders, and particulars of extradition or refusal of admission 
(art.3) resulting from offences committed on their national territory or on 
territories under their suzerainety (art.1). 


In 1945, when the United Nations was established, the 1921 and 1933 
Conventions were reconducted by the “International Convention for the 
Suppression of the Traffic in Women and Children (...) as Amended by the 
Protocol Signed at Lake Success, New York, on 12 November 1947" [7]. This 
protocol does not modify the substance of the previous agreements but 
transfers the powers to the Secretary General of the United Nations and to 
the countries participating in the United Nations. 


In 1949, the "Convention for the Suppression of the Traffic in Persons and 
the Exploitation of the Prostitution of Others" [8] was adopted by the General 


Assembly of the United Nations. This convention states in its preamble: 


Whereas prostitution and the accompanying evil of 
the traffic in persons for the purpose of 
prostitution are incompatible with the dignity and 
worth of the human person and endanger the welfare 
of the individual, the family, and the community 


eet)s 


This was the first international convention to clearly condemn prostitution 
per se. Of even greater significance however is the adoption of the word 
person rather than "women": it is recognized here for the first time that 
prostitution is not only restricted to women but applies to all persons even 
though its practice and exploitation particularly afflict women. The use of 
the word "person" includes adults as well as children and makes no difference 
in terms of sex, race, religion, etc.. 


Articles 1 and 2 define the scope of this preamble as follows: 


Article 1 - The Parties to the Present Convention 
agree to punish any person who, to gratify the 
passions of another: 

1. Procures, entices or leads away, for purposes 
of prostitution, another person, even with the 
consent of that person; 

2. Exploits the prostitution of another person, 
even with the consent of that person. 


Article 2 - The Parties to the Present Convention 
further agree to punish any person who: 

1. Keeps or manages, or knowingly finances or 
takes part in the financing of a brothel; 


2. Knowingly lets or rents a building or other 
place or any part thereof for the purpose of the 
prostitution of others. 


In these two articles and in articles 6 and 16, the signing parties agreed to 
restrict repressive measures only to those who “exploit the prostitution of 
others" (i.e., pimps and other procurers). While the convention considers 
prostitution to be an evil, it recognizes that those who prostitute themselves 
should not be subject to "special registration ... or to any exceptional 
requirements for supervision or notification" (art.6). Furthermore, signatory 
States "agree to take or to encourage, through their public or private 
educational, health, social, economic and other related services, measures for 
the prevention of prostitution and for the rehabilitation and social 
adjustment of the victims of prostitution" (art.16). 


No other convention on prostitution has been signed since. Other steps have 


been taken however to reaffirm the determination of the United Nations to 
fight pimping (i.e., "the exploitation of the prostitution of others"). In 
1959, the Department for Economic and Social Affairs, at the request of the 
Economic and Social Council, prepared a report proposing a variety of measures 
to more actively encourage the prevention of prostitution and the 
rehabilitation of prostitutes. Specifically, this report clearly stated 

that studies conducted in countries having abolished their licensing system 
demonstrated that prostitution could account for only a small proportion of 
venereal diseases. As well, the report indicated that abolishing the 
regulatory systems could not but only be a first step. Other measures 
including measures aimed at the maintenance of public order, the prevention of 
venereal diseases, the suppression of the exploitation of the prostitution of 
others, the prevention of prostitution, and the rehabilitation of prostitutes 
were all necessary to effectively combat the traffic in persons. 


It is noteworthy that the report, in supporting the abolitionist strategy, 
refuses to consider prostitution as a punishable offence but at the same time, 
both in order to maintain public order and to prevent prostitution, states 
that: 


Inasmuch as they constitute a public nuisance, 
loitering and soliciting for the purposes of 
prostitution should be proscribed in order to 
safeguard public order and decency. The 
prohibition of such public provocation to 
prostitution should, however, be dealt with by 
law, and not by police order or administrative 
regulations. [9]. 


Prostitution thus is neither to be repressed nor to be tolerated; this 
difficult balance between abolition and encouraging the social reintegration 
of prostitutes is the task that the United Nations General Assembly was to 
urge member states to pursue in coming years. 


Two distinct bodies of the U.N., the Commission on Human Rights and the 
Commission on the Status of Women, jointly worked on the issue of prostitution 
and the traffic in persons. In 1974, a working group on slavery, created by 
the Sub-Commission on Discrimination and the Protection of Minorities of the 
Human Rights Commission, referred to the traffic in women and children as a 
form of slavery. The working group made various recommendations which were 
ratified by the Commission. In 1975, the Mexico World Conference on the 
International Year of Women adopted a resolution explicitly urging governments 
to increase their efforts to put an end to forced prostitution and the traffic 
in women, and to promote measures contributing to the rehabilitation of 
prostitutes. As well, the World Conference on the United Nations Decade of 
Women, held in Copenhagen in 1980 adopted a resolution which recommended inter 
alia that the Secretary General should prepare a report on prostitution in the 
world, its causes, and the socio-economic conditions which underly it. This 
resolution also invited the Sixth U.N. Congress on the Prevention of Crime and 
the Treatment of Offenders to make concrete recommendations in regard to the 
relationship between development, prostitution and exploitation, and traffic 
in persons. 


In 1978, at its 27th session, the Commission on the Status of Women adopted a 


resolution (1978/1 (XXVII)) condemning the "shameful exploitation" of the 
prostitution of others, and requesting the Secretary General to prepare a 
report on the implementation of the 1949 Convention as well as to prepare a 
document on the causes and consequences of prostitution and on the 
socio-economic conditions likely to promote its spread. The same request was 
again repeated in resolution 1980/4 of the Economic and Social Council. Also 
in 1980, the Commission on the Status of Women, in its 28th Session adopted a 
resolution requesting the Secretary General to explain why no report has ever 
been prepared on the application of the 1949 Convention and reaffirmed its 
desire that such a report should be prepared. Finally, in its resolution 
1982/14, the Commission recommended that a proposal be submitted before the 
General Assembly for the appointment of a special rapporteur. Following this 
recommendation, the Secretary General of the U.N. asked Mr. Jean 
Fernand-Laurent to produce a report on this topic [10]. This report, published 
in 1983, subsequently led to the adoption by the Economic and Social Council 
of Resolution 1983/30 for the "Suppression of the traffic in persons and of 
the exploitation of the prostitution of others". This resolution expressly 
“invites Member States to sign, ratify, and implement the 1949 Convention for 
the Suppression of the Traffic in Persons and of the Exploitation of the 
Prostitution of Others" (operational par.1), thereby reaffirming the basic 
principles contained in this convention concerning the rehabilitation of 
prostitutes and the repression of all forms of procuring and exploitation. 
Moreover, it also invites Member States to "sign, ratify and implement the 
International Convention for the Suppression of the Circulation and Traffic in 
Obscene Publications" (operational par.2; this convention is discussed in the 
section on pornography). Furthermore, this resolution recommends that member 
states should draw up policies aimed at: 


(a) Preventing prostitution by moral education and civics 
training, in and out of school; 


(b) Increasing the number of women among the State's 
personnel having direct contact with the populations 
concerned; 


(c) Eliminating discrimination that ostracizes prostitutes 
and makes their reabsorption into society more difficult; 


(d) Curbing the pornography industry and the trade in 
pornography and penalizing them very severely when minors 
are involved; 


(e) punishing all forms of procuring in such a way as to 
deter it, particularly when it exploits minors; 


(f) facilitating occupational training for and the 
reabsorption into society of persons rescued from 
prostitution; 


As can be seen from this historical overview, a shift in perspective occured 
with the 1949 Convention. Whereas previous conventions/agreements dealt with 
the suppression of ‘the traffic in women and children, this Convention focussed 
on all who suffer from prostitution and also addressed measures to suppress 
the exploitation of the prostitution of others. Clearly, this was meant to 


condemn procuring and other forms of enticing someone into prostitution not 
only as they occur between different countries, but also as they occur within 
nation states. In that respect, while recognizing that its conventions do not 
absolutely determine national legislations, the U.N. nonetheless exerted 
pressures on signing parties to avoid legislation prohibiting prostitution 
itself. 


I.2 The scope of these conventions 


These agreements and conventions should be read within the context of the 
International Bill on Human Rights [11], ( which includes the Universal 
Declaration on Human Rights, and the International Covenants on Economic, 
Social, and Cultural Rights, and on Civil and Political Rights [12]), of the 
1979 Convention on the Elimination of all Forms of Discrimination against 
Women [13], and of the 1926 Convention on Slavery [14]. 


The International Declaration on Human Rights states in article 4 that "No one 
shall be held in slavery or servitude; slavery and the slave trade shall be 
prohibited in all their forms". Article 16 reaffirms the family as the natural 
and fundamental element of society. As well, articles 22, 23, and 26 recognize 
human rights to economic, social and cultural security through work and social 
services. 


Similarly, the International Covenant on Economic, Social and Cultural Rights 
recognizes the right to work, “which includes the right of everyone to the 
opportunity to gain his living by work which he freely chooses or accepts" 
(art.6.1). Interestingly, this article could be interpreted to mean both the 
right of women to equal employment opportunities, and the right of prostitutes 
to ply their trade as it may be seen as a form of work. Article 10.1 further 
recognizes the family as the fundamental unit of society and 10.3 states that 
"[c]hildren and young persons should be protected from economic and social 
exploitation". Articles 11 on the right to an adequate standard of living, and 
12 on physical and mental health, are also pertinent when considering 
resolutions and conventions on prostitution. 


The Convention on the Elimination of all Forms of Discrimination 

Against Women reaffirms the principle of equality of men and women in all 
spheres of life, and invites State Parties to the Convention to, among 
others, "repeal all national penal provisions which constitute discrimination 
against women" (art.2(g)). Furthermore, article 6 says that "State Parties 
shall take all appropriate measures, including legislation, to suppress all 
forms of traffic in women and exploitation of prostitution of women". 


In his book on the Legal Effects of United Nations Resolutions J. Castaneda 
writes the following about the Universal Declaration on Human Rights: 


[it] is not a binding document to which one may 
attribute the effect of creating obligations for 
the states; nor can one ascribe to it the 
character of a resolution declaratory of 
pre-existent customary rules [15]. 


However, the situtation is more complex than might seem superficially. While 


the resolutions adopted by the United Nations do not supersede national 
legislation, they nonetheless create 


a strong expectation that members of the 
international community will abide by it. 
Consequently, in so far as the expectation is 
gradually justified by state practice, a 
declaration may by custom become recognized as 
laying down rules binding upon states. [16] 


While the debate on the binding effect of the Declaration may not yet be 
solved in international law theory, this text nonetheless is seen more and 
more as creating customary obligations. In any case,, the Declaration is the 
expression of a "common ideal" [Castaneda, op.cit.: 195] and the concrete 
manifestation of the will of State Parties that these fundamental rights now 
belong to the international realm. Therefore, the Declaration strengthened 
"the view [that human rights] is no longer outside the international sphere. 
and thus exempt from international action" [ibid]. The same reasoning is even 
more applicable to resolutions or Conventions on prostitution which are of a 
more limited scope than the Universal Declaration on Human Rights. 


In effect, resolutions on the traffic in women and children and 

on the exploitation of the prostitution of others do not exert the same 
binding effect on national legislations than do conventions. However, it is 
strongly expected that nation states will conform their laws and practices to 
the principles adopted in the resolutions. 


Mr. Fernand-Laurent's report defines the three types of legislative 
approaches taken by various contries to fight prostitution. Prohibitionists 
condemn prostitution per se and in their fight against its manifestations wil] 
usually discriminate against the prostitutes as they rarely punish the client. 
Regulationists tolerate prostitution but by regulating its manifestations 
"relegate the prostitute to a marginal position and make it virtually 
impossible for her to escape" [op.cit., p.: 16].. Finally, im the abolitionist 
approach: 


prostitution is considered incompatible with the 
dignity of the human person, it is not prohibited, 
for it is regarded as a personal choice, and 

hence a private matter; the aim, instead, is to 
abolish the exploitation of prostitution (id., p.: 
Ler 


Clearly, the 1949 Convention is abolitionist. Yet, some signing countries to 
this Convention have adopted regulatory legislations on prostitution (e.g., 
Mexico, Venezuela, Brazil, Ecuador, Morocco, etc.) which, in a sense, 
legitimize prostitution. Others (e.g., U.S.S.R., India, Yougoslavia, Denmark, 
Algeria, etc.) are strong prohibitionists, making it very likely that all the 
participants in the trade --including the prostitute-- are subject to legal 
repression. Finally, other signing countries such as France, Albania, 
Romania, Poland, are declared abolitionists. However, their national 
legislations and/or enforcement practices contradict one or another of the 


provisions of the Convention. (One may legitimately suspect that this is the 
case of most abolitionist countries, whether they have adhered to the 1951 
Convention or not.) While they claim that prostitution, even though 
unacceptable, is not forbidden and that its exploitation is the focus of 
repressive measures, this discourse is contradicted by everyday enforcement 
practices, street solicitation remaining the major activity repressed. This 
position also raises the questions of police registration of prostitutes and 
of the obligation for prostitutes to file income tax returns, measures usually 
accompanying abolitionist legislations [17]. Even for abolitionist countries 
then, an adequate and coherent national policy seems to remain more in the 
domain of wishes than reality. 


The objective proposed by the 1949 United Nations Convention which is the 
abolition of prostitution by eliminating its exploitation (pimping), and by 
the adoption of measures encouraging the rehabilitation of prostitutes is 
rarely embodied in national legislations on prostitution. When read in the 
context of the other major conventions and covenants, these measures imply 
the extinction of all forms of discrimination against women, the full 
equality of men and women, the possibility for women to find decent 
employment and to have equal access to social resources and wealth. The 1983 
report of the Special Rapporteur and the subsequent resolution of the 
Economic and Social Council (1983/30) recognize the existence of this gap 
between national and international policies. Moreover, a recent resolution 
adopted by the General Assembly (A/RES/38/107; Prevention of Prostitution) 
"Cu]rges Member States to take all appropriate human measures, including 
legislation, to combat prostitution, exploitation of the prostitution of 
others and all forms of traffic in persons" (par.1). This will be discussed 
further below in the review of Canada's position with regards to the various 
texts adopted. 


To summarize, the scope of the resolutions/conventions/agreements adopted by 
the League of Nations and later the United Nations has shifted from an initial 
concern about the international traffic and slavery of women and children, to 
a concern for the equality of women, the respect of their human rights and 
those of children, and for an end to the exploitation of the prostitution of 
others. What impacts this shift may have had on an international level is 
difficult to assess, and falls outside the scope of this short study. We 
shall, however, attempt to determine Canada's position on this issue. 


I.3 The Canadian Position 


Canada has signed and is a party to the following conventions: the 
International Agreement on the Suppression of the White Slave Traffic (1904), 
the International Convention on the Suppression of the White Slave Traffic 
(1910), the Protocol amending the Agreement of 1904 and the Convention of 1910 
(1949), the Convention for the Suppression of the Traffic in Women and ' 
Children (1921), and the Protocol to amend the Convention for the Suppression 
of the Traffic in Women and Children of 1921 (1947). 


However, Canada is not a party to the following conventions: the Convention 
for the Suppression of the Traffic in Women of Full Age (1933), and its 
amending Protocol (1947), and the Convention for the Suppression of the 
Traffic in Persons and of the Exploitation of the Prostitution of Others 
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(1949) and its Final Protocol. 


It is often mentioned that since Canada is a party to all the 
conventions/agreements prior to 1949 (except for the 1933 convention), and to 
the 1979 Convention on the Elimination of All Forms of Discrimination Against 
Women, and since the 1949 Convention is in essence a consolidation of the 
previous ones [18], it would not be essential that Canada become a party to 
that particular convention. 


The consolidation argument is somewhat fallacious. As already discussed, the 
1949 Convention introduces the notion of the fight against the exploitation 

of the prostitution of others, and lays out a policy for the rehabilitation 

of prostitutes rather than for their criminalization as is now done in the 
application of the criminal law. Furthermore, this Convention, by the new 
terminology it has adopted, insists that prostitution not only refers to 
female prostitutes. It also refers to the demand for prostitution, i.e., male ~ 
customers, to those who exploit the prostitution of others (i.e., pimps), and 
more generally to the economic inequalities discriminating against women in 
today's societies. This Convention thus brings completely new elements to the 
international discourse on prostitution. As well, a review of the implications 
for Canada of the substantial part of the Convention shows that many 
modifications to Canada's national policy would be necessary to conform to the 
Convention. 


Articles 8, 14, 15, 19, and 21 (with respect to laws of federal competence), 
and 16 and 20 (with respect to laws of provincial or mixt competence), imply 
modifications to these laws should Canada sign the Convention. More 
specifically, article 8 makes procuration an extraditable offence. 

However, neither part I nor part II of Canada's Extradition Act, RSC 1970, 
c.E-21, mentions "procuration" as an extraditable offence. Abduction, as 
defined in Section 248 of the Criminal Code, is not broad enough to be 
equated with procuration. Although Canada is a party to the 1910 and 1921 
conventions this is not sufficient to cover the obligations created under 
article 8 of the 1949 Convention. To conform with article 8 Canada could 
either amend the concerned legislation or express a reservation on this 
article (especially since mention sometimes is made of the (too) wide scope of 
these offences). 


Article 14 creates an obligation for State parties to establish and maintain 
an information service on the investigation of offences listed in article 8 
of the Convention. Canada is already fulfilling part of this requirement 
under article 1 of the 1904 Agreement on the Suppression of the White Slave 
Traffic. Similarly, article 15 creates a duty on the parties to provide 
information to other State Parties on the particulars of the infractions, 
including search for and any prosecution, arrest, conviction, refusal of 
admission or explusion of convicted persons. The only obligation imposed on 
states pursuant to the 1921 convention was to provide information on 
sentences. 


In order to conform with the repatriation clause outlined in article 19(2) of 
the Convention, Canada would have to expand the provisions of Section 66 and 
in particular subsection (b) of the Immigration Act (1976). As well, article 
21 which provides that information on laws, regulations, and measures taken 
concerning the application of the convention shall be communicated to the 
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Secretary General also would require modifications to Canada's practices. 


Finally, and maybe more importantly, two articles have a direct impact on 
provincial legislation: article 16 on the prevention of prostitution 

and the rehabilitation of prostitutes, and article 20 on the supervision of 
employment agencies. Article 16 refers to provincial competences in the 
fields of education, public health, and the administration of justice. 
Article 20 refers to federal and provincial employment agencies and as such 
would require consultations with the provinces. 


With regards to resolution 38/107 of February 1984 adopted by the General 
Assembly, Canada's abstention may be explained by the introduction of the 
expression "combat prostitution". However, other factors, including the 
overall tone of the originally proposed resolution, probably have to be 
accounted for in seeking a complete explanation for this decision. The 
Canadian delegation abstained --along with 24 other countries-- on the 
following grounds: 


(1) the resolution was fundamentally sexist in nature, assuming as it did that 
only women could be prostitutes or the subjects of trafficking; 


(2) the resolution, rather than advancing equality for women, implied that 
women need to be protected; and, 


Furthermore, since this resolution focussed only on prostitution as a women 
problem, when Canada is also concerned with the issue of child prostitution, 
and therefore not in favour of a resolution dealing only with women 
prostitution. 


To sum up, Canada's abolitionist legislation toward prostitution is 
relatively attuned to the international conventions/agreements adopted until 
recently by the United Nations. This country's federative system, its 
corresponding division of powers, and its prudence with respect to a 
sometimes vague and overreaching terminology, account for Canada not signing 
the 1949 Convention and the 1984 resolution. On the other hand, the fact 
that Canada has signed the 1979 Convention on the Elimination of All Forms of 
Discrimination Against Women (which is broader than the conventions on 
prostitution), and is a party to most of the previous conventions on the 
traffic in women and children and slavery indicates that Canada is concerned 
with the situation of women and strives to reach a just and equitable policy. 
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II- CONVENTIONS ON OBSCENITY 


II.1 Historical Overview 


The League of Nations adopted the Agreement for the Suppression of the 
Circulation of Obscene Publications in 1910 [19]. This agreement was amended 
in 1949 by the Protocol signed at Lake Success [20] to come under the 
umbrella of the United Nations Organization. Article 1 of this agreement 
created duties on Member States to: 


1. Centraliz[e] all information which may 
facilitate the tracing and suppression of acts 
constituting infringements of their municipal laws 
as to obscene writings, drawings, pictures or 
articles, and the constitutive elements of which 
bear an international character; 


2, Supply all information tending to check the 
importation of publications or articles referred 
to in the foregoing paragraph and also to insure 
or expedite their seizure, all within the scope of 
municipal legislation; 


3. Communicate the laws that have already been or 
may subsequently be enacted in their respective 
States in regard to the object of the present 
agreement. 


A second agreement was signed in 1923 [21] and amended at Lake Success in 
1947 [22]: The International Convention for the Suppression of the 
Circulation of and Traffic in Obscene Publications. This Convention is more 
Specific than the 1910 agreement and directly concerned with the discovery, 
prosecution and punishment of offenders. Article 1 defines a punishable 
offence as the following: 


1. For purposes of or by way of trade or for 
distribution or public exhibition to make or 
produce or have in possession obscene writings, 
drawings, prints, paintings, printed matter, 
pictures, posters, emblems, photographs, 
cinematograph films or any other obscene objects; 


2. For the purposes above mentioned, to import, 
convey or export or cause to be imported, conveyed 
or exported any of the said obscene matters or 
things, or in any matter whatsoever to put them 
into circulation; 


3. To carry on or take part in a business, whether 
public or private, concerned with any of the said 
obscene matters or things, or to deal in the said 
matter or things in any manner whatsoever, or to 
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distribute them or to exhibit them publicly or to 
make a business of lending them; 


4. To advertise or make known by any means 
whatsoever, in view of assisting in the said 
punishable circulation or traffic, that a person 
is engaged in any of the above punishable acts, or 
to advertise or to make known how or from whom the 
said obscene matters or things can be procured 
either directly or indirectly. 


Whereas the scope of the prohibition is relatively large, it all depends upon 
how the term "obscene" is to be defined. In this respect, the texts of the 
Agreement and of the Convention offer no guidelines. Similar to the previous 
discussion on the scope of conventions on prostitution, it is left to each 
Member State's own legislation and judicial practice to define obscenity. 


To our knowledge, no other Convention on obscene matters has been deposited 
with the Secretary General. However the report of the Special Rapporteur 
(op.cit.: 20) mentions in section 68 the need to fight against pornography in 
ae to adequately prevent prostitution and its exploitation: 


Prevention [of prostitution] means ensuring as far 
as possible equality of access for women and men 
to training and employment. (...) It also involves 
imposing limits on eroticism and suppressing 
pornography, whatever medium it employs (...). It 
would be illogical to give free reins to what 
excited the senses, while condemning as immoral 
the means of assuaging that excitement. 


Following the recommendations of this report, Resolution 1983/30 Article 3(d) 
recommends that Menber States draw up policies aimed at “curbing the 
pornography industry and the trade in pornography and penalizing them 
severely when minors are involved". 


Two other U.N. texts should be mentioned here. The first is the Universal 
Postal Convention [23] and the second is the International Telecommunications 
Convention [24]. The Universal Postal Union was first created at the end of 
the 19th century. Its Constitution, as amended by the 1969 Tokyo Congress 
provides that the Universal Postal Convention and its Regulations “embody the 
rules applicable throughout the international postal service and the 
provisions concerning the letter-post services" (art. 22.3). The Union has as 
its goals to ensure freedom of transit throughout its territory, to secure 
the organization and the improvement of postal services, and provide 
technical assistance to Member States (article 1). The Convention lays down 
detailed regulations whereby these goals will be attained. In this respect, 
article 36.4 lists the various articles prohibited for insertion in 
letter-post items. "Obscene or immoral articles" are included as sub-section 
(e). Article 36.6 provides that some items, listed in section 4, including 
obscene or immoral articles, “shall in no circumstances be forwarded to their 
destination, delivered to the addressees or returned to origin". Furthermore, 
article 37 authorizes postal administrations of the countries of origin and 
destination "to submit to customs control, according to the legislation of 
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those countries, letter-post items, and, if necessary, to open them 
officially". 


The first International Telecommunications Convention was signed in Madrid in 
1932. This Convention set up the International Union, its constitution and 
procedures. It also included general provisions recognizing telecommunications 
as a public service (article 22). Moreover, it provided that "[t]he signing 
governments reserve the right to stop the transmission of any private telegram 
or radiotelegram which might appear dangerous to the safety of the state or 
contrary to the laws of the country, to public order, or to decency..." 
(art.26.1; we underline). The same provision also applied to telephone 
communications (26.2). A second Convention was adopted in Montreux in 1965 and 
revised in Malaga-Torremolinos in 1973. This overhaul was made necessary by 
the profound changes occuring in telecommunications methods and capacities. 
While still recognizing telecommunications as a public service, the new 
Convention modified the terms of the article on the stoppage of 
telecommunications. Article 19.1 is now limited to telegrams, whereas 19.2 
reads: "[m]embers also reserve the right to cut off any private 
telecommunications which may appear dangerous to the security of the State or 
contrary to their laws, to public order or to decency" (we underline). 


II.2 The Scope of these Conventions 


Generally speaking, the remarks made about the scope of conventions on 
prostitution apply equally for conventions on obscenity. In other words, 

these conventions have a relative binding effect on Member States' internal 
laws and practices. As well, moral condemnation and the capacity of other 
States to express denunciation contribute to strengthening these conventions. 
However, particular problems are raised with respect to conventions on 
obscenity which relate to the term itself. Whereas prostitution and the 
exploitation of the prostitution of others can be defined relatively uniformly 
between States --which is not meant to imply that national statutes will bear 
similar definitions, nor, if they did, that they would be enforced similarly-- 
obscenity and the constituents of such infractions are bound to widely vary. 
Given that infractions mentioned in article 1 of the 1923 Convention can be 
prosecuted in the country where the offence was committed, this interpretation 
problem is even more acute. The same reasoning also applies to the terms 
"decency" and "immoral" used in the Conventions on Telecommunications and on 
the Postal Union respectively. 


The call for a curb on pornography expressed in Resolution 1983/30 also 
raises the issue of how to define the term. Is pornography to be equated with 
what Mr. Fernand-Laurent, in his discussion of the role of UNESCO and more 
precisely of the school, calls the "stereotypes that debase women and present 
them as being destined for the physical pleasure of men" (op.cit. p.: 31)? 
The Special Rapporteur further adds that Member States should "recognize the 
necessary distinction between the erotic and the obscene, and (...) declare 
war on pornography at least that which is most likely to defile the female 
body and which, by separating sexual relations from affective relations, puts 
them at a less than human level" (id., p.: 32). As is well known, in practice, 
this distinction is very difficult to draw. 
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II.3 The Canadian Position 


Canada's position with regards to obscenity is far less complex than that for 
prostitution. Canada is a party to all the Conventions signed and deposited 
with the Secretary General, and is a Member to the Universal Postal 
Convention and the International Telecommunications Convention. Canada's 
abstention from voting on resolution 1983/30 has already been discussed in 
the section on prostitution. 


Canada's legislation is more attuned to the principles set forth in these 
Conventions than in those dealing with prostitution. They have not raised the 
same problems of the Constitutional division of powers, and of amending the 
Criminal Code and other federal statutes. Indeed, the Criminal Code uses the 
term "obscenity" and our legal practice has constantly sought to specify its 
meaning. 


CONCLUSION 


Up to and including the report of the Special Rapporteur, the trend in 
relation to prostitution clearly has been, in the United Nations and related 
Organizations, to deal with prostitution as a social -- rather than moral -- 
problem and to focus on the repression of procuring and on the rehabilitation 
of prostitutes. These conventions are part of a larger set of U.N. policies 
encouraging states to take concrete actions in order to assure equality to 
women in all realms of social life. It is believed that women are pushed into 
prostitution by reason of social and economic inequalities maintained by male 
domination. The same argumentation recently included pornography as another 
manifestation of sexist and male dominated societies, and condemned it as 
such. Thus, while it was strongly recommended that states avoid adopting 
repressive measures directed at prostitutes themselves, it was also 
recommended that obscene material be prohibited. 


Canada's criminal laws and social policies have generally been congruent with 
these international policies. The fact that Canada has not signed the 1949 
Convention on prostitution must not be interpreted as a sign that the 
national policies substantially differed from those put forth in the U.N. It 
may rather be a recognition that, until such time as its internal policies 
totally correspond to those of the Convention, Canada will not sign the _ 
Convention. In that respect, our law enforcement practices -- not to mention 
public opinions -- have (and still are) focussed on the prostitute rather than 
on the pimp or even the customer, as the primary target, even though the 
criminal law has been interpreted so liberally as to make enforcement of the 
solicitation provision difficult. 


But that Canada has not signed this Convention may also reveal how difficult 
it is to strike a balance between competing interests in this area. As noted 
by the Special Rapporteur, designing a coherent national policy probably has 
not yet been achieved by any state. Answers to such difficult questions as 
registration of prostitutes -- for police investigation purposes -- and 
taxation of prostitutes’ revenues, first need to be answered. Then, 
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mechanisms for the elimination of discrimination and for the rehabilitation 
of prostitutes have to be implemented. Clearly, these are long-term 
endeavours. 


With regards to obscenity, Canada's criminal law fully respects the spirit of 
the U.N. texts ... with all the difficulties that this entails in 
interpreting the term. 


Whatever terminology is used, whatever goals international policies seek to 
attain, one of the fundamental problems is and will remain that of the 
incongruence between international policies and long-term goals and national 
policies facing day-to-day realities, the political ones not being the least 
of them. These international statements may well express common objectives; 
but so long as they can be ratified by states whose national policies 
contradict their essence (as in the case of prostitution), or so long as they 
do not precisely define what they purport to condemn (as in obscenity), they 
may fall into disrepute and remain ‘lettre morte’. 
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PREAMBLE 


Whereas prostitution and the accompanying evil of the traffic in persons 
for the purpose of prostitution are incompatible with the dignity and worth 
of the human person and endanger the welfare of the individual, the family 
and the community, 


Whereas, with respect to the suppression of the traffic in women and children, 
the following international instruments are in force: 


v 1. International Agreement of 18 May 1904 for the Suppression of the 
White Slave Traffic, as amended by the Protocol approved by the General 
Assembly of the United Nations on 3 December 1948,? 


2. International Convention of 4 May 1910 for the Suppression of the 
‘ White Slave Traffic, as amended by the above-mentioned Protocol,3 


3. International Convention of 30 September 192] for the Suppression 
of the Traffic in Women and Children, as amended by the Protocol approved 
by the General Assembly of the United Nations on 20 October 1947,¢ 


4. International Convention of 11 October 1933 for the Suppression of 
‘the Traffic in Women of Full Age, as amended by the aforesaid Protocol,’ 


Whereas the League of Nations in 1937 prepared a draft Convention® 
extending the scope of the above-mentioned instruments, and 


* Came into force on 25 July 195i, the ninetieth day following the date of deposit of the second 
instrument of ratification or accession, in accordance with article 24. 
The following States deposited with the Secretary-General of the United Nations their instruc 
ments of ratification or accession on the dates indicated : : 
Accession—Israel . ....-2---. 28 December 1950 
Ratification.—Yugoslavia .....-.- 25 April 195) 
* United Nations, Treaty Series, Vol. 92, p. 19. 
> United Nations, Treaty Series, Vol. 98, p. 109. 71, 
Pt Nations, Treaty Series, Vol. 53, p. 39, Vol. 65, p. 333; Vol. 76, p- 281, and Vol. 
p- 
é Bae Nations, Treaty Series, Vol. 53, p. 49; Vol. 65, p. 334; Vol. 76, p. 281, and Vol. 77, 


* League of Nations, document C.331.M.223.1937.IV. 
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Whereas developments since 1937 make feasible the conclusion of a con- 
vention consolidating the above-mentioned instruments and embodying the 
substance of the 1937 draft Convention as well as desirable alterations thercin; 


Now therefore 
The Contracting Parties 
Hereby agree as hereinafter provided: 


Article | 
The Parties to the present Convention agree to punish any person who, 
to gratify the passions of another: 
1. Procures, entices or leads away, for purposes of prostitution, another 
person, even with the consent of that person; 
2. Exploits the prostitution of another person, ‘even with the conscnt of 
that person. 
Article 2 


The Parties to the present Convention further agree to punish any person 
who : 

1. Keeps or manages, or knowingly finances or takes part in the financing 
of a brothel; 


2. Knowingly lets or rents a building or other place or any part thereof 
for the purpose of the prostitution of others. 


Article 3 
To the extent permitted by domestic law, attempts to commit any of the 


offences referred to in articles 1 and 2, and acts preparatory to the commission 
thereof, shall also be punished. 


Article 4 
To the extent permitted by domestic law, intentional participation in the 
acts referred to in articles 1 and 2 above shall alsu be punishable. 


To the extent permitted by domestic law, acts of participation shall be 
treated as separate offences whenever this is necessary to prevent impunity. 


Article 5 
In cases where injured persons are entitled under domestic law to be 


parties to proceedings in respect of any of the offences referred to in the prescnt 
Convention, aliens shall be so entitled upon the same terms as nationals. 
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Article 6 


Each Party to the present Convention agrees to take all the necessary 
measures to repeal or abolish any existing law, regulation or administrative 
provision by virtue of which persons who engage in or are suspected of engaging 
in prostitution are subject either to special registration or to the possession of 
a special document or to any exceptional requirements for supervision or noti- 
fication. 


Article 7 


Previous convictions pronounced in forcign States for offences referred 
to in the present Convention shall, to the extent permitted by domestic law, 
be taken into account for the purpose of : 


1. Establishing recidivism; 
2. Disqualifying the offender from the exercise of civil rights. 


Article 8 


The offences referred to in articles 1 and 2 of the present Convention shall 
be regarded as extraditable offences in any extradition treaty which has been 
or may hereafter be concluded between any of the Parties to this Convention. 

The Parties to the present Convention which do not make extradition 
conditional on the existence of a treaty shall henceforward recognize the offences 
referred to in articles 1 and 2 of the present Convention as cases for extradition 
between themselves. 

Extradition shall be granted in accordance with the law of the State to 
which the request is made. 


Article 9 


In States where the extradition of nationals is not permitted by law, nationals 
who have returned to their own State after the commission abroad of any of 
the offences referred to in articles 1 and 2 of the present Convention shull 
be prosecuted in and punished by the courts of their own State. 


This provision shall not apply if, in a similar case between the Parties to 
the present Convention, the extradition of an alien cannot be granted. 


Article 10 


The provisions of article 9 shall not apply when the person charged with 
the offence has been tried in a foreign State and, if convicted, has served his 
sentence or had it remitted or reduced in conformity with the laws of that 
foreign State. 
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Article 11 


Nothing in the present Convention shall be interpreted as determining the 
attitude of a Party towards the gencral question of the limits of criminal juris- 
diction under international law. 


Article 12 


The present Convention does not affect the principle that the offences 
to which it refers shall in each State be defined, prosecuted and punished in 
conformity with its domestic law. 


Article 13 


The Parties to the present Convention shall be bound to execute letters 
of request relating to offences referred to in the Convention in accordance with 
their domestic law and practice. 


The transmission of letters of request shall be effected : 


1. By direct communication between the judicial authorities; or 


2. By direct communication between the Ministers of Justice of the two 
States, or by direct communication from another competent authority of the 
State making the request to the Minister of Justice of the State to which the 
request is made; or 


3. ‘Through the diplomatic or consular representative of the State making 
the request in the State to which the request is made; this representative shall 
send the letters of request direct to the competent judicial authority or to the 
authority indicated by the Government of the State to which the request is 
made, and shall receive direct from such authority the papers constituting the 
exccution of the letters of request. 

In cases 1 and 3 a copy of the letters of request shall always be sent to the 
superior authority of the State to which application is made. 

Unless otherwise agreed, the letters of request shall be drawn up in the 
language of the authority making the request, provided always that the State 
to which the request is made may require a translation in its own language, 
certified correct by the authority making the request. 

Each Party to the present Convention slull notify to each of the other 
Parties to the Convention the method or methods of transmission mentioncd 
above which it will recognize for the letters of request of the latter State. 


Until such notification is made by a State, its existing procedure in regard 
to letters of request shall remain in force. 
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Execution of letters of request shall not give rise to a claim for reimburse- 
ment of charges or expenses of any nature whatever other than expenses of 
experts. 

Nothing in the present article shall be construed as an undertaking on the 
part of the Parties to the present Convention to adopt in criminal matters any 
form or methods of proof contrary to their own domestic laws. 


Article 14 


Each Party to the present Convention shall establish or maintain a service 
charged with the co-ordination and centralization of the results of the investiga- 
tion of offences referred to in the present Convention. 

Such services should compile all information calculated to facilitate the 
prevention and punishment of the offences referred to in the present Convention 
and should be in close contact with the corresponding services in other States. 


Article 15 


To the extent permitted by domestic law and to the extent to which the 
authorities responsible for the services referred to in article 14 may judge 
desirable, they shall furnish to the authorities responsible for the corresponding 
services in other States the following information : 


1. Particulars of any offence referred to in the present Convention or 
any attempt to commit such offence; 


2. Particulars of any search for and any prosecution, arrest, conviction, 
refusal of admission or expulsion of persons guilty of any of the offences referred 
to in the present Convention, the movements of such persons and any other 
useful information with regard to them. 

The information so furnished shall include descriptions of the offenders, 
their fingerprints, photographs, methods of operation, police records and records 
of conviction. 


Article 16 


The Parties to the present Convention agree to take or to encourage, through 
their public and private educational, health, social, economic and other related 
services, measures for the prevention of prostitution and for the rehabilitation 
and social adjustment of the victims of prostitution and of the offences referred 
to in the present Convention. 
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Article 17 


The Parties to the present Convention undertake, in connexion with 
immigration and emigration, to adopt or maintain such measures as are required 
in terms of thcir obligations under the present Convention, to check the traffic 
in persons of either sex for the purpose of prostitution. 


In particular they undertake : 


1. To make such regulations as are necessary for the protection of immi- 
grants or emigrants, and in particular, women and children, both at the place 
of arrival and departure and while en route; 


2. To arrange for appropriate publicity warning the public of the dangers 
of the aforesaid traffic; ; 


3. To take appropriate measures to ensure supervision of railway stations, 
airports, seaports and en route, and of other public places, in order to prevent 
international trafic in persons for the purpose of prostitution; 


4. To take appropriate measures in order that the appropriate authorities 
be informed of the arrival of persons who appear, prima facie, to be the principals 
and accomplices in or victims of such traffic. 


Article 18 


The Parties to the present Convention undertake, in accordance with the 
conditions laid down by domestic law, to have declarations taken from aliens 
who are prostitutes, in order to establish their identity and civil status and to 
discover who has caused them to leave their State. The information obtained 
shall be communicated to the authorities of the State of origin of the said persons 
with a view to their eventual repatriation. 


Article 19 


The Parties to the present Convention undertake, in accordance with the 
conditions laid down by domestic law and without prejudice to prosecution or 
other action for violations thereunder and so far as possible : 


1. Pending the completion of arrangements for the repatriation of destitute 
victims of international traffic in persons for the purpose of prostitution, to 
make suitable provisions for their temporary care and maintenance; 


2. To repatriate persons referred to in article 18 who desire to be repatriated 
or who may be claimed by persons exercising authority over them or whose 
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expulsion is ordered in conformity with the law. Repatriation shall take place 
only after agreement is reached with the State of destination as to identity and 
nationality as well as to the place and date of arrival at frontiers. Each Party 
to the present Convention shall facilitate the passage of such persons through 
its territory. 

Where the persons referred to in the preceding paragraph cannot themselves 
repay the cost of repatriation and have neither spouse, relatives nor guardian 
to pay for them, the cost of repatriation as far as the nearest frontier or port 
of embarkation or airport in the direction of the State of origin shall be borne 
by the State where they are in residence, and the cost of the remainder of the 
journey shall be borne by the State of origin. 


Article 20 


The Parties to the present Convention shall, if they have not alrcady done 
so, take the necessary measures for the supervision of employment agencies 
in order to prevent persons seeking employment, in particular women and chil- 
dren, from being exposed to the danger of prostitution. 


Article 2] 


; The Parties to the present Convention shall communicate to the Secretary- 
General of the United Nations such laws and regulations as have already been 
promulgated in their States, and thereafter annually such laws and regulations 
as may be promulgated, relating to the subjects of the present Convention, as 
well as all measures taken by them concerning the application of the Convention. 
The information received shall be published periodically by the Secretary- 
General and sent to all Members of the United Nations and to non-member 
States to which the present Convention is officially communicated in accordance 
with article 23. 


Article 22 


If any dispute shall arise between the Parties to the present Convention 
relating to its interpretation or application and if such dispute cannot be settled 
by other means, the dispute shall, at the request of any one of the Partics to 
the dispute, be referred to the International Court of Justice. 


Article 23 


The present Convention shall be open for signature on behalf of any 
Member of the United Nations and also on behalf of any other State to which 
an invitation has been addressed by the Economic and Social Council. 

The present Convention shall be ratified and the instruments of ratification 
shall be deposited with the Secretary-General of the United Nations. 
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The States mentioned in the first paragraph which have not signed the 
Convention may accede to it. 

Accession shall be effected by deposit of an instrument of accession with 
the Secretary-General of the United Nations. 

For the purpose of the present Convention the word “‘ State ”’ shall include 
all the colonics and Trust Territories of a State signatory or acceding to the 
Convention and all territories for which such State is internationally responsible. 


Article 24 


The present Convention shall come into force on the ninetieth day following 
the date of deposit of the second instrument of ratification or accession. 

For each State ratifying or acceding to the Convention after the deposit 
of the second instrument of ratification or accession, the Convention shall 
enter into force ninety days after the deposit by such State of its instrument 
of ratification or accession. 


Article 25 


After the expiration of five years from the entry into force of the present 
Convention, any Party to the Convention may denounce it by a written noti- 
fication addressed to the Secretary-General of the United Nations. 


Such denunciation shall take effect for the Party making it one year from 
the date upon which it is received by the Sccretary-General of the United 
Nations. 


Article 26 


The Secretary-General of the United Nations shall inform all Members 
of the United Nations and non-member States referred to in article 23 : 


(2) Of signatures, ratifications and accessions received in accordance with 
article 23; 


(6) Of the date on which the present Convention will come into force 
in accordance with article 24; 


(c) Of denunciations received in accordance with article 25. 


Article 27 


Each Party to the present Convention undertakes to adopt, in accordance 
with its Constitution, the legislative or other measures necessary to ensure the 
application of the Convention. 
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Article 28 


The provisions of the present Convention shall supersede in the relations 
between the Parties thereto the provisions of the international instruments 
referred to in sub-paragraphs 1, 2, 3 and 4 of the second paragraph of the 
Preamble, each of which shall be deemed to be terminated when all the Parties 
thereto shall have become Parties to the present Convention. 


IN FAITH WHEREOF the undersigned, being duly authorized thereto by their 
respective Governments, have signed the present Convention, opened for 
signature at Lake Success, New York, on the twenty-first day of March, one 
thousand nine hundred and fifty, a certified true copy of which shall be trans- 
mitted by the Sccretary-General to all the Members of the United Nations 
and to the non-member States referred to in article 23. 
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the fifth instrument of ratification. 

4. For each State depositing its instrument of ratification or accession after the entry into 
force of this Agreement, it shall enter into force on the thirtieth day following the date of deposit of 
any such instrument. | 

5. The Secretary-General shall promptly inform all signatory and acceding States of the date 
of each signature, the date of deposit of each instrument of ratification or accession to this 
Agreement, the date of its entry into force and other notices. 
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Article 20 


Any State Party to this Agreement may give notice of its withdrawal from the Agreement one 
year after its entry into force by written notification to the Secretary-General of the United Nations. 
Such withdrawal shall take effect one year from the date of receipt of this notification. 
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Article 2] 


The original of this Agreement, of which the Arabic, Chinese. English, French, Russian and 
Spanish texts are equally authentic, shall be deposited with the Secretary-General of the United 
Nations, who shall send certified copies thereof to all signatory and acceding States. 

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by their igspective 
Governments, have signed this agreement opened for signature at New York on............ 


2. CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION 
AGAINST WOMEN, ADOPTED BY THE GENERAL ASSEMBLY ON 
18 DECEMBER 1979 


The States Parties to the present Convention, 

Noting that the Charter of the United Nations reaffirms faith in fundamental human rights, in 
the dignity and worth of the human person and in the equal rights of men and women, 

Noting that the Universal Declaration of Human Rights’ affirms the principle of the 
inadmissibility of discrimination and proclaims that all human beings are born free and equal in 
dignity and rights and that everyone is entitled to all the rights and freedoms set forth therein, 
without distinction of any kind, including distinction based on sex, 

Noting that the States parties to the International Covenants on Human Rights* have the 
obligation to ensure the equal right of men and women to enjoy all economic, social, cultural, civil 
and political rights, 

Considering the international conventions concluded under the auspices of the United Nations 
and the specialized agencies promoting equality of rights of men and women, 

Noting also the resolutions, declarations and recommendations adopted by the United Nations 
and the specialized agencies promoting equality of rights of men and women, 

Concerned, however, that despite these various instruments extensive discrimination against 
women continues to exist, 

Recalling that discrimination against women violates the principles of equality of rights and 
respect for human dignity, is an obstacle to the participation of women, on equal terms with men, in 
the political, social, economic and cultural life of their countries. hampers the growth of the 


* The Agreement was opened for signature on 18 December 1979. 
7 General Assembly resolution 217 A (III). 
* General Assembly resolution 2200 A (XXI), annex. 
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prosperity of society and the family and makes more difficult the full development of the 
potentialities of women in the service of their countries and of humanity, 

Concerned that in situations of poverty women have the least access to food, health, education, 
training and opportunities for employment and other needs, 

Convinced that the establishment of the new international economic order based on equity and 
justice will contribute significantly towards the promotion of equality between men and women, 

Emphasizing that the eradication of apartheid, all forms of racism, racial discrimination, 
colonialism, neo-colonialism, aggression, foreign occupation and domination and interference in 
the internal affairs of States is essential to the full enjoyment of the rights of men and women, 

Affirming that the strengthening of international peace and security, the relaxation of 
international tension, mutual co-operation among all States irrespective of their social and economic 
systems, general and complete disarmament, in particular nuclear disarmament under strict and 
effective international control, the affirmation of the principles of justice, equality and mutual 
benefit in relations among countries and the realization of the right of peoples under alien and 
colonial domination and foreign occupation to self-determination and independence, as well as 
respect for national sovereignty and territorial integrity, will promote social progress and 
development and as a consequence will contribute to the attainment of full equality between men 
and women, 

Convinced that the full and complete development of a country, the welfare of the world and the 
cause of peace require the maximum participation of women on equal terms with men in all fields, 

Bearing in mind the great contribution of women to the welfare of the family and to the 
development of society, so far not fully recognized, the social significance of maternity and the role 
of both parents in the family and in the upbringing of children, and aware that the role of women in 
procreation should not be a basis for discrimination but that the upbringing of children requires a 
sharing or responsibility between men and women and society as a whole, 

Aware that a change in the traditional role of men as well as the role of women in society and in 
the family is needed to achieve full equality between men and women, 

Determined to implement the principles set forth in the Declaration on the Elimination of 
Discrimination against Women, and, for that purpose, to adopt the measures required for the 
elimination of such discrimination in all its forms and manifestations, 


Have agreed on the following: 


PaRT I 


Article ] 


For the purposes of the present Convention, the term “discrimination against women” shall 
mean any distinction, exclusion or restriction made on the basis of sex which has the effect or 
purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of 
their marital status, on a basis of equality of men and women, of human rights and fundamental 
freedoms in the political, economic, social, cultural, civil or any other field. 


Article 2 


States Parties condemn discrimination against women in all its forms, agree to pursue by all 
appropriate means and without delay a policy of eliminating discrimination against women and, to 
this end, undertake: 

(a) ‘To embody the principle of the equality of men and women in their national constitutions 
or other appropriate legislation if not yet incorporated therein and to ensure through law and other 
appropriate means, the practical realization of this principle; 

(b) To adopt appropriate legislative and other measures, including sanctions where appropri- 
ate, prohibiting all discrimination against women, 
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(c) To establish legal protection of the rights of women on an equal basis with men and to 
ensure through competent national tribunals and other public institutions the effective protection of 
women against any act of discrimination; 

(d) To refrain from engaging in any act or practice of discrimination against women and to 
ensure that public authorities and institutions shal] act in conformity with this obligation; 

(e) To take all appropriate measures to eliminate discrimination against women by any 
person, organization or enterprise; 

(f) To take all appropriate measures, including legislation, to modify or abolish existing laws, 
regulations, customs and practices which constitute discrimination against women; 

(g) To repeal all national penal provisions which constitute discrimination against women. 


Article 3 


States Parties shall take in all fields, in particular in the political, social, economic and cultural 
fields, all appropriate measures, including legislation, to ensure the full development and 
advancement of women, for the purpose of guaranteeing them the exercise and enjoyment of human 
rights and fundamental freedoms on a basis of equality with men. 


Article 4 


1. Adoption by States Parties of temporary special measures aimed at accelerating de facto 
equality between men and women shall not be considered discrimination as defined in the present 
Convention, but shall in no way entail as a consequence the maintenance of unequal or separate 
standards; these measures shall be discontinued when the objectives of equality of opportunity and 
treatment have been achieved. 

2. Adoption by States Parties of special measures, including those measures contained in the 
present Convention, aimed at protecting maternity shall not be considered discriminatory. 


Article 5 


States Parties shall take all appropriate measures: 


(a) To modify the social and cultural patterns of conduct of men and women, with a view to 
achieving the elimination of prejudices and customary and all other practices which are based on the 
idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and 
women; 

(b) To ensure that family education includes a proper undertstanding of maternity as a social 
function and the recognition of the common responsibility of men and women in the upbringing and 
development of their children, it being understood that the interest of the children is the primordial 
consideration in all cases. 


Article 6 


States Parties shall take all apropriate measures. including legislation, to suppress all forms of 
traffic in women and exploitation of prostitution of women. 


Part Il 


Article 7 


States Parties shall take all appropriate measures to eliminate discrimination against women in 
the political and public life of the country and, in particular, shall ensure to women, on equal terms 
with men, the right: 

(a) To vote in all elections and public referenda and to be eligible for election to all publicly 
elected bodies; 
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(b) To participate in the formulation of government policy and the implementation thereof 
and to hold public office and perform all public functions at all levels of government: 


(c) To participate in non-governmental organizations and associations concerned with the 
public and political life of the country. 


Article & 


States Parties shall take all appropriate measures to ensure to women, on equal terms with men 


and without any discrimination, the opportunity to represent their Governments at the international 
level and to participate in the work of international organizations. 


Anticle 9 


}. States Parties shal] grant women equal rights with men to acquire, change or retain their 


nationality. They-shall ensure in particular that neither marriage to an alien nor change of nationality 


by the husband during marriage shall automatically change the nationality of the wife, render her 
stateless or force upon her the nationality of the husband. 

2. States Parties shall grant women equal rights with men with respect to the nationality of 
their children. 


PaRT III 


Article 10 


c 


States Parties shall take all appropriate measures to eliminate discrimination against women in 
order to ensure to them equal rights with men in the field of education and in particular to ensure, on 
a basis of equality of men and women: 

(a) The same conditions for career and vocational guidance, for access to studies and for the 
achievement of diplomas in educational establishment of all categories in rural as well as in urban 
areas; this equality shall be ensured in pre-school. general, technical, professional and higher 
technical education, as well as in all types of vocational training; 

(b) Access to the same curricula, the same examinations, teaching staff with qualifications of 
the same standard and school premises and equipment of the same quality; 

(c) The elimination of any stereotyped concept of the roles of men and women at all levels 
and in all forms of education by encouraging co-education and other types of education which will 
help to achieve this aim and, in particular, by the revision of textbooks and school programmes and 
the adaption of teaching methods; 

(d) The same opportunities to benefit from scholarships and other study grants; 

(e) The same opportunities for access to programmes of continuing education, including adult 
and functional literacy programmes, particularly those aimed at reducing, at the earliest possible 
time, any gap in education existing between men and women, 

(f) The reduction of female student drop-out rates and the organization of programmes for 
girls and women who have left school prematurely: 

(g) The same opportunities to participate actively in sports and physical education; 

~(h) Access to specificeducational information to help to ensure the health and well-being of 
families, including information and advice on family planning. 


Anicle I] 


1. States Parties shall take all appropriate measures to eliminate discrimination against 
women in the field of employment in order to ensure. on a basis of equality of men and women, the 
same rights, in particular: 

(a) The right to work as an inalienable right of al] human beings; 
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(b) The right to the same employment opportunities, including the application of the same 
criteria for selection in matters of employment; 

(c) The right to free choice of profession and employment. the right to promotion, job 
security and all benefits and conditions of service and the right to receive vocational training and 
retraining, including apprenticeships, advanced vocational training and recurrent training; 

(d) The right to equal remuneration, including benefits, and to equal treatment in respect of 
work of equal value, as well as equality of treatment in the evaluation of the quality of work; 

(e) The right to social security, particularly in cases of retirement, unemployment, sickness, 
invalidity and old age and other incapacity to work, as well as the nght to paid leave; 

(f) The right to protection of health and to safety in working conditions, including the 
safeguarding of the function of reproduction. 


‘2. ‘In order to prevent discrimination against-»women onthe grounds of marmage or maternity _ 


and to ensure their effective right to work, States Parties shall take appropriate measures: 

(a) To prohibit, subject to the imposition of sanctions, dismissal on the ground of LG 
or of maternity leave and discrimination in dismissals on the basis of marital status; 

(b) ‘To introduce maternity leave with pay or with comparable social benefits without loss of 
former employment, seniority or social allowances; 

(c) To encourage the provision of the necessary supporting social services to enable parents to 
combine family obligations with work responsibilities and participation in public life, in particular 
through promoting the establishment and development of a network of child-care facilities; 

(d) To provide special protection to women during pregnancy in types of work proved to be 
harmful to them. : 

3. Protective legislation relating to matters covered in this article shall be reviewed 
periodically in the light of scientific and technological knowledge and shall be revised, repealed ox 
extended as necessary. 


Article 12 


1. States Parties shall take all appropriate measures to eliminate discrimination against 
women in the field of health care in order to ensure, on a basis of equality of men and women, 
access to health care services, including those related to family planning. 

2. Notwithstanding the provisions of paragraph | of this article, States Parties shall ensure to 
women’appropriate services in connexion with pregnancy, confinement and the post-natal period, 
granting free services where necessary, as well as adequate nutrition during pregnancy and lactation. 


Article 13 


States Parties shall take all appropriate measures to eliminate discrimination against women in 
other areas of economic and social life in order to ensure, on a basis of equality of men and women, 
the same rights, in particular: 

(a) The right to family benefits; 

(b) The right to bank loans, mortgages and other forms of financial credit; 

(c) The right to participate in recreational! activities, sports and all aspects of @ulturat life. 


Article 14 


1. States Parties shall take into account the particular problems faced by rural women and the 
significant roles which rural women play in the economic survival of their families, including their 
work in the non-monetized sectors of the economy, and shall take all appropriate measures to ensure 
the application of the provisions of the present Convention to women in rural areas. 


2. States Parties shall take all appropriate measures to eliminate discrimination against 
women in rural areas in order to ensure, on a basis of equality of men and women, that they 
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participate in and benefit from rural development and, in particular. shall ensure to such women the 
nght: 

(a) To participate in the elaboration and implementation of development planning at all 
levels; 

(b} To have access to adequate health care facilities, including information, counselling and 
services in family planning; F Sele iar paee 

(c) To benefit directly from social security programmes; 

(d) To obtain all types of training and education, formal and non-formal, including that 
relating to functional literacy, as well as, inter alia, the benefit of all community and extension 
services, in order to increase their technical proficiency; 

(e) To organize self-help groups and co-operatives in order to obtain equal access to economic 
opportunities through employment or self-employment; 

(f) To participate in all community activities; 

(g) To have access to agricultural credit and loans, marketing facilities, appropriate 
technology and equa) treatment in land and agrarian reform as well as in land resettlement schemes; 

(h) To enjoy adequate living conditions, particularly in relation to housing, sanitation, 
electricity and water supply, transport and communications. 


PART IV 


Article 15 


1. States Parties shall accord to women equality with men before the law. 

2. States Parties shall accord to women, in civil matters, a legal capacity identical to that of 
men and the same opportunities to exercise that capacity. In particular. they shall give women equal 
nights to conclude contracts and to administer property and shall treat them equally in all stages of 
procedure in courts and tribunals. 

3. States Parties agree that all contracts and all other private instruments of any kind with a 
legal effect which is directed at restricting the legal capacity of women shall be deemed null and 
void. 

4. States Parties shall accord to men and women the same nghts with regard to the law 
relating to the movement of persons and the freedom to choose their residence and domicile. 


Article 16 


1. States Parties shall take all appropriate measures to eliminate discrimination against 
women in all matters relating to marriage and family relations and in particular shall ensure, on a 
basis of equality of men and women: 

(a) The same right to enter into mariage; 

(b) The same right freely to choose a spouse and to enter into marriage only with their free 
and full consent; 

“(c) The same rights and responsibilties during marriage and at its dissolution; 

(d) The same rights and responsibilities as parents, irrespective of their marital status, in 
matters relating to their children; in all cases the interests of the children shall be paramount; 

(e) The same rights to decide freely and responsibly on the number and spacing of their 
children and to have access to the information, education and means to enable them to exercise these 


nights, 
(f) The same rights and responsibilities with regard to guardianship, wardship, trusteeship 
and adoption of children, or similar institutions where these concepis exist in national legislation, in 


all cases the interests of the children shall be paramount, 
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(g) The samy  -rsonal rights as husband and wife, including the right to choose a family 
name, a profession und an occupation; 

(kh) The same rights for both spouses in respect of the ownership. acquisition, management, 
administration, enjoyment and disposition of property, whether free of charge or for a valuable 
consideration. ; a ae ‘ *) 

2. The betrothal and the marriage of a child shall have no legal effect, and all_necessary 
action, including legislation, shall be taken to specify a minimum age for marriage and to make the 
registration of marriages in an official registry compulsory. 


Parr V 


ee ae Article 17 


1. For the purpose of considering the progress made in the implementation of the present 
Convention, there shall be established a Committee on the Elimination of Discrimination against 
Women (hereinafter referred to as the Committee) consisting, at the time of entry into force of the 
Convention, of eighteen and, after ratification of or accession to the Convention by the thirty-fifth 
State Party, of 23 experts of high moral standing and cornpetence in the field covered by the 
Convention. The experts shall be elected by States Parties from among their nationals and shall 
serve in their personal capacity, consideration being given to equitable geographical distribution and 
to the representation of the different forms of civilization as well as the principal legal systems. 

2. The members of the Committee shall be elected by secret ballot from a list of persons 
nominated by States Parties. Each State Party may nominate one person from among its own 
nationals. ; 

3. The initial election shall be held six months after the date of the entry into force of the 
present Convention. At least threc months before the date of each election the Secretary-General of 
the United Nations shall address a letter to the States Parties inviting them to submit their 
nominations within two months. The Secretary-Gencral shall prepare a list in alphabetical order of 
all persons thus nominated, indicating the States Parties which have nominated them, and shall 
submit it to the States Parties. 

4. Elections of the members of the Committee shall be held at a meeting of States Parties 
convened by the Secretary-General at United Nations Headquarters. At that meeting, for which two 
thirds of the States Parties shall constitute a quorum, the persons elected to the Committee shall be 
those nominees who obtain the largest number of votes: and an absolute majority of the votes of the 
representatives of States Parties present and voting. 

5. The members of the Committee shall-_be elected for a term.of four years. However, the 
terms of nine of the members elected at the first election shall expire at the end of two years; 
immeditately- after the-first election-the names of these nine-members shall be-chosen-by-lot by-the - 
Chairman of the Committee. 

6. The election of the five additional members of the Committee shall be held in accordance 
with the provisions of paragraphs 2, 3 and 4 of this article, following the thirty-fifth ratification or 
accession. The terms of two of the additional members elected on this occasion shall expire at the 
end of two years, the names of these two members having been chosen by Jot by the Chairman of the 
Committee. ys 

7. For the filling of casual vacancies, the State Party whose expert has ceased to function as a 
member of the Committee shall appoint another expert from among its nationals, subject to the 
approval of the Committee. , 

8. The members of the Committee shall, with the approval of the General Assembly, receive 
emoluments from United Nations resources on such terms and conditions as the Assembly may 
decide, having regard to the importance of the Committee’s responsibilities. 

9. The Secretary-General of the United Nations shall provide the necessary staff and facilities 
for the effective performance of the functions of the Committee under the present Convention. 
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Article 18 


1. States Partics undertake to submit to the Secretary-General of the United Nations, for 
consideration by the Committee, a report on the legislative, judicial, administrative or other 
measures which they have adopted to give effect to the provisions of the present Convention and on 
the progress made in this respect: 


- (a) Within one year after the entry into force for the State concerned; 
(b) Thereafter at least every four years and further whenever the Committee so requests. 


2. Reports may indicate factors and difficulties affecting the degree of fulfilment of 
obligations under the present Convention. 


Article 19 


1. _The Committee_shall adopt itsown rules.of procedure. 9 _._ .- : 
2. The Committee shall elect its officers for a term of two years. 


_ Article 20. 
1. The Committee shall normally meet for a period of not more than two weeks annually in 
order to consider the reports submitted in accordance with article 18 of the present Convention. 


2. The meetings of the Committee shall normally be held at United Nations Headquarters or 
at any other convenient place as determined by the Committee. 


Article 2] 


1. The Committee shall, through the Economic and Social Council, report annually to the 
General Assembly of the United Nations on its activities and may make suggestions and general 
recommendations based.on the examination of reports.and information received from the States 
Parties. Such suggestions and general recommendations shall be included in the report of the 
Committee together with comments, if any, from States Parties. 

2. The Secretary-General of the United Nations shall transmit the reports of the Committee to 
the Commission on the Status of Women for its information. 


Article 22 


The specialized agencies shal] be entitled to be represented at the consideration of the 
implementation of such provisions of the present Convention as fall within the scope of their 
activities. The Committee may invite the specialized agencies to submit reports on the 
implementation of the Convention in areas falling within the scope of their activities. 


PART VI 


Article 23 


Nothing in the present Convention shall affect any provisions that are more conducive to the 
achievemént of equality between men and women which may be contained: 


(a) In the legislation of a State Party; or 
(b) In any other international convention, treaty or agreement in force for that State. 


Article 24 


States Parties undertake to-adopt all necessary measures at the national level aimed at achieving 
the full realization of the rights recognized in the present Convention. 
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Article 25 


1. The present Convention shall be open for signature by-all States. 

2. The Secretary-General of the United Nations is designated as the depositary of the present 
Convention. 
3. The present Convention is subject to ratification. Instruments of ratification shall be 


deposited with the Sccretary-General of the United Nations. 


4. The present Convention shall be open to accession by all States. Accession shall be 
effected by the deposit of an instrument of accession with the Secretary-Gencral of the United 
Nations. : eptee gy chi - — = 


Article 26 


1. A request for the revision of the present Convention may be made at any time by any State 
Party by means of a notification in writing addressed to the Secretary-Genceral of the United Nations. 


2. The General Assembly of the United Nations shall decide upon the steps, if any, to be 
taken in respect of such a request. 


o 


Article 27 


i. The present Convention shall enter into force on the thirticth day after the date of deposit 
with the Secretary-General of the United Nations of the twentieth instrument of ratification or 
accession. 


2. For each State ratifying the present Convention or acceding to it after the deposit of the 


twentieth instrument of ratification or accession, the Convention shall enter into force on the, 


thirtieth day after the date of the deposit of its own instrument of ratification or accession. 


Article 28 


1. The Secretary-General of the United Nations shall receive and circulate to all States the - 


text of reservations made by States at the time of ratification. or accession. 


2. Areservation incompatible with the object and purpose of the present Convention shall not 
be permitted. se 

3. Reservations may be withdrawn at any time by notification to this effect addressed to the 
Secretary-General of the United Nations, who shall then inform all States thereof. Such notification 
shall take effect on the date on which it is received. 


Article 29 


1. .Any dispute between two _or more States Parties concerning the interpretation or 
application of the present Convention which is not settled by negotiation shall, at the request of one 
of them, be submitted to arbitration. If within six months from the date of the request for arbitration 
the parties are unable to agree on the organization of the arbitration, any one of those partics may 
refer the dispute to the International Court of Justice by request in conformity with the Statute of the 
Court. 


2. Each State Party may at the time of signature or ratification of the present Convention or 
accession thereto declare that it docs not consider itself bound by paragraph | of this article. The 
other States Parties shall not be bound by that paragraph with respect to any State Party which has 
made such a reservation. 


3. Any State Party which has made a reservation in accordance with paragraph 2 of this 
article may at any time withdraw that reservation by notification to the Secretary-General of the 
United Nations. 
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Article 30 4 
The present Convention, the Arabic, Chinese, English. French, Russian and Spanish texts of into th 
which are equally authentic, shall be deposited with the Secretary-General of the United Nations. 2 the thi 


IN WITNESS WHEREOF the undersigned, duly authorized. have signed the present Convention. 


3. INTERNATIONAL CONVENTION AGAINST THE TAKING OF HOSTAGES, . : & 
ADOPTED BY THE GENERAL ASSEMBLY ON 17 DECEMBER 1979 : ag 


The States Parties to this Convention, 

Having in mind the purposes and principles of the Charter of the United Nations concerning the 
maintenance of international peace and security and the promotion of friendly relations and co- 
operation among States, ~ ees ae me TS ce Tia 

Recognizing in particular, that everyone has the right to life, liberty and security of person, as 
set out in the Universal Declaration of Human Rights’ and the International Covenant on Civil and 
Political Rights," 2 

Reaffirming the principle of equal rights and self-determination of peoples as enshrined in the 
Charter of the United Nations and the Declaration on Principles of International Law concerning 
Fnendly Relations and Co-operation among States in accordance with the Charter of the United 
Nations,"' as well as in other relevant resolutions of the General Assembly, 

Considering that the taking of hostages is an offence of grave concern to the international 
community and that, in accordance with the provisions of this Convention, any person committing 
an act of hostage: taking shall be either prosecuted or extradited, - : 

Being convinced that it is urgently necessary to develop international co-operation between 
States in devising and adopting effective measures for the prevention, prosecution and punishment 
of all acts of taking of hostages as manifestations of international terrorism, 


Pile SME Bel ie 


Have agreed as follows: 
Article 1 


1. Any person who seizes or detains and threatens to kill, to injure or to continue to detain 
another person (hereinafter referred to as the “hostage”) in order to compel a third party, namely, a 
State, an international intergovernmental organization, a natural or juridical person, or a group of 
persons, to do or abstain from doing any act as an explicit or implicit condition for the release of the 
hostage commits the offence of taking of hostages (“hostaye-taking”) within the meaning of this 
Convention. 

2, Any person who: 

(a) Attempts to commit an act of hostage-taking. or 

(b) Participates as an accomplice of anyone who commits or attempts to commit an act of 
hostage-taking likewise commits an offence for the purposes of this Convention. 


EAN Y TY en b Sepate ROR EY At oR nee oman ake an ae poesia. 


Article 2 é 

t 

Each State Party shall make the offences set forth in article 1 punishable by appropriate é 
penalties which take into account the grave nature of those offences. ks 
i 

Article 3 

; a 

1. The State Party in the territory of which the hostage is held by the offender shall take all ? 
measures it considers appropriate to case the situation of the hostage, in particular, to secure his Bs 
release and, after his release, to facilitate, when relevant, his departure. = 
4: 

® General Assembly resolution 217 A (Ill). He 
General Assembly resolution 2200 A (XXI), annex. ¢ 

" General Assembly resolution 2625 (XXV), annex. Fe 


124 


BAe Ss FTA SER 


A 4 aa 
the pa" ran a 


‘ ' ¢ itu 6 : Ny Re & ee ’ d a4 ath ie J al ae “hy ant aeeue 


" >i» ids ~, (ore eee we. ctaptog Ha kT 
2 ; Fone ’ ‘ ' OF wi . 
‘ 
Loy » aa a dll ans i se a 
“ik WRT ir ie) oar ah ee dee ey car “yp 
' ; cutesy SAAT AT VE PE 
= = f a Owe iv ‘ ? i * ‘i he 
th 
p os » Oh Moe wigg? 
- ‘ Pa : “ge? 
wis aL oe th Yen tp Bey. WW ye ny! &e 
5 . . ' , , i" eof 
m bai . | ph aR AMA iw 
Ee . = ~ "i y 
| {Bt parks dh 
! a = " ‘ 
_s 4 
ahd | k. fai 
u + 
z I 
| i i g 
{ - Fe 
7 my t a 
2 —— a ) 
, = dal 
i ‘ » 
= 3 = 
re 7” Hi es, 
= ; A 
1 \ * 4 f iy, s) 
oe : : : 
2 a eo ‘ > e 
+ 
=| A ? 
' = y ® ' 
7 = =- Se 
7 he * 
i il 
F 7 ‘ , 
4 fi é 
” eat \' 
a ' 
nf = 
+ f ~ ; 
\ \ an oT oe ® 3 4 
y i j 4 \ 
ro * 
a a in A 4 . 
‘ wo 
7 ah) iio cete ot 4 
; oT i 
4 \ e 
wk an ar) api hy 
= Kh 
as £ 
j 5 
eh r te dA 
= : a 
4 ¢ i. it 4 
“ed “ 
4 § C) 
E 7 due é 
3 : = 
i. 
i la 
' at ry 
; = y , e on " 
. pes o= * ; "7 ee a 1@ . i 
¥ r J ; ; 2 + pea i vi ASR: 
lie Z n - a S |=. . 
‘ “ (en = 
s a an) =" 
Ken Seba ye 
2 a. ~ a ty oe 8 | 
a. ow oi. ee | Br . 


an k- Expresses its satisfaction with the activities thus far accomplished in 
the programme of work of the International Research and Training Institute for the 
Advancement of Women; 


2. Takes note of the decisions and recommendations made by the Board of 
Trustees of the Institute at its third session; 60/ 


3. Notes with satisfaction the completion of the first phase of the 
programme on statistics and indicators on the situation of women and the launching 
of training and fellowship programmes of the Institute; 


4. Emphasizes that the work programme of the Institute for the biennium 
1984-1985 should continue to focus on research, training and information that would 
lead to the integration of women in mainstream developmental activities; 


5. Reiterates the need for support and close co-operation between the 
Institute and the regional commissions, specialized agencies and other United 
Nations bodies; 


6. Calls upon all Member States to contribute to the United Nations Trust 
Fund for the International Research and Training Institute for the Advancement of 
Women and to ensure regular and effective financing for its progress and 
development. 


14th plenary meeting 
26 May 1983 


Resolution 1983/30. Suppression of the traffic in persons and of the 
exploitation of the prostitution of others 


The Economic and Social Council, 


Recalling that the enslavement of women and children subjected to prostitution 
is incompatible with the dignity and fundamental rights of the human person, 


Recalling its resolution 1982/20 of 4 May 1982, 


Having taken note of the report prepared by the Special Rapporteur in 
pursuance Of that resolution, 6)1/ 


1. Again invites Member States to sign, ratify and implement the Convention 
for the Suppression of the Traffic in Persons and of the Exploitation of the 
Prostitution of Others; 62/ 


60/ Ibid., sect. I. 
61/ E/1983/7 and Corr.1 and 2. 


62/ General Assembly resolution 317 (IV), annex. 


2. Also invites Member States to sign, ratify and implement the 
International Convention for the Suppression of the t ulation of and Traffic in 
Obscene Publications, concluded at Geneva on 12 September 1923, as amended by the 
Protocol signed at Lake Success, New York, on 12 November 19473 63/ 


3. Recommends that Member States should take account of the report of the 
Special Rapporteur and draw up, subject to their constitutions and legislation and 
in consultation with the parties concerned, policies aimed, to the extent possible, 
at: « 


(a) Preventing prostitution by moral education and civics training, in and 
out of school; 


(b) Increasing the number of women among the State's per sonnel having direct 
contact with the populations concerned) 


(c) Eliminating discrimination that ostracizes prostitutes and makes their 
reabsorption into society more aifficult; 


(d) Curbing the pornography industry and the trade in pornography and 
penalizing them very severely when minors are involved; 


(e) Punishing all forms of procuring in such a way 48 to deter it, 
particularly when it exploits minor 83 


(£) Facilitating occupational training for and the reabsorption into society 
of persons rescued from prostitution) 


4. Further invites Member States to co-operate closely with one another in 
the search for missing persons and in the identification of international networks 
of procurers and, if they are members of the International Criminal Police 
Organization, to co-operate with that organization, requesting it to make the 
suppre esion of the traffic in persons one of its priorities? 


5. Invites the reg ional commissions to help Member States and United Nation 
bodies wishing to organize regional expert meetings, seminars OF symposia on the 
traffic in persons) 


6. Suggests to the Secretary-General that he designate 4s 4 focal point the 
Centre for Human Rights, specifically the secretariat of the Working Group on 
Slavery, in close co-operation with the Centre for Social Deve lopment and 
Humanitarian Affa irs of the Department of International Economic and Social Affali 


7. Requests the Sub-Commission on Prevention of Discrimination and 
protection of Minorities to consider the possibility of inviting the Commission © 
the Status of Women to designate 4 repre sentative to participate in all sessions 
the Working Group on Slavery, in accordance with Economic and Social Council 
resolution 48 (IV) of 29 March 19473 


63/ United Nations, Treaty Series, yol. 46, No» 710, pe 201- 


=40= 


8. Requests the Centre for Human Rights to prepare, in liaison with the 
United Nations agencies and organs concerned and with the competent 
non-governmental organizations, two complementary studies: one on the sale of 
children and the other on the legal and social problems of sexual minorities, 
including male prostitution, and to submit those studies a8 soon as possible to the 
Sub-Commission on Prevention of Di scrimination and Protection of Minorities) 


yg, Encourages the Centre for Social pevelopment and Humanitarian Affairs of 
the Department of International Economic and Social Affairs to utilize the 
available resources of all its branches with a view to undertaking 
interdisciplinary studies, and to co-operate with the Division of Narcotic Drugs) 


10. Invites all the organs, organizations and agencies of the United Nations 
system concerned, particularly the United Nations Children's Fund, the Of fice of 
the United Nations High Commissioner for Refugees, the International Labour 
Organisation and the World Health Organization, to bring the traffic in persons to 
the notice of their representatives and experts and to transmit their observations 
and their studies to the focal point designated by the Secretary-Generals 


ll. Encourages the United Nations Educational, scientific and Cultural 
Organization to draw UP, with member States, programmes for use in schools and in 
the media concerning the image of women in society? 


12. Invites the World Tourism Organization to place the question of 
sex-oriented tourism on its agenda} 


13. Requests the Secretary~-General to take the necessary steps to have the 
report prepared by the Special Rapporteur in pursuance of Council resolution 
1982/20 reproduced as & United Nations publication 60 that it may be widely 
disseminated} 


14. Also requests the Secretary~General to report to the Economic and Social 
Council, at ite first regular session of 1985, on the steps taken to implement the 
present resolutions 


15. Decides that the activities recommended in the present resolution will be 
carried out within the limits of the resources provided for by the 
Secretary-General in the proposed programme budget for the biennium 1984-1985. 


14th plenar meeting 
26 May 1983 
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several of these non-governmental organizations: the Congress, in Nice, of the 
International Abolitionist Federation (September 1981); the Congress, in Paris, of 
the International Society of Child Abuse and Neglect (September 1982); the general 
assembly, in London, of the Anti-Slavery Society (December 1982). On the first of 
these occasions and on other occasions, he met individuals who were prostitutes or 
had recently escaped from prostitution. 


13. It was not an explicit part of the Special Rapporteur's mandate to seek 
information from Governments. In any case, he would not have had time to do so. 
Nevertheless, he consulted existing public documentation on the policies of certain 
Governments. He also consulted a large bibliography, the essential part of which 
is reproduced in annex VI. 7 em 


14. The Special Rapporteur wishes to express deep gratitude to all those with whom 
he talked or corresponded. 


15. Before embarking on the study, it remains for him to outline the plan 

adopted. Chapter I attempts to describe in-.a clear and orderly manner the world of 
prostitution and the slavery to which women and children are subjected in it. It 
does so in a somewhat didactic manner so that the report can serve as an 
introduction to officials who have not yet had an opportunity to find out about the 
situation. This chapter will be supplemented by an indication of the principal 
known or suspected routes of traffic. Chapters II and III will contain suggestions 
to Member States concerning national policy, and proposals for the United Nations 
and Member States concerning international co-operation. The Council may find the 
elements of a draft-resolution in: the second and third parts. The annexes contain 
the basic documents which may serve as references for future work as well. 


Chapter i 


‘AA UNIVERSAL AND INTERDISCIPLINARY QUESTION 


16. Contrary to an opinion that is too widespread, prostitution is not the oldest 
profession. (It was and still is unknown in many so-called "primitive" 
societies.) But it is true that it is found today to varying degrees in all 
organized States, in all cultures and in all parts of the world, especially where 
the population is very dense and where money changes hands frequently. 


17. In an analysis of the problem, it can be approached from several angles and 
this, as we shall see, is why it interests organizations with very different aims. 
One can approach it from the angle of ethnology, sociology or cultural history, for 
example; or again, from the point of view of political economy, one can see the 
world of prostitution as a closed economic system; or, from the point of view of 
criminology, aS a branch of the criminal world because of the procuring involved. 
Prostitution can also be judged by the standards of public health, religion or 
morality. We ourselves, without overlooking any of these approaches, shall take 
the human rights approach, as does the Economic and Social Council; and from that 
point of view we, like the Commission on Human Rights, consider prostitution to be 


a form of slavery. 
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A. A three-way trade 


18. Like slavery in the usual sense, prostitution has an economic aspect. While 
being a cultural phenomenon rooted in the masculine and feminine images given 
currency by society, it is a market and indeed a very lucrative one. The 
merchandise involved is men's pleasure, or their image of pleasure. This 
merchandise is unfortunately supplied by physical intimacy with women or children. 
Thus, the alienation of the person is here more far-reaching than in slavery in its 
usual sense, where what is alienated is working strength, not intimacy. 


19. The market is created by demand, which is met by supply. The demand comes 
from the client, who could also be called the "prostitutor". The supply is 
provided by the prostitute. This is the simplest but also the rarest example. In 
most cases (8 or 9 times out of 10, according to observers, at least in Europe), a 
third person comes into the picture, perhaps the most important; this is the 
organizer and exploiter of the market - in other words, the procurer in his various 
guises: go-between or recruiter, pimp, owner of a house of prostitution, "massage 
parlour" or bar, or provider of a hotel room or studio. The procurer is usually a 
professional, involved to some extent in the world of crime. When it comes to 
children, it can be an older child who runs a "racket". 


20. In the industrialized market-economy States, a concern not to hamper trade 
allows an overt market for eroticism and pornography to develop alongside the 
discreet prostitution market. The two complement and reinforce each other. The 
streets on which the sex shops are located are those where prostitution is heaviest. 


21. Of the three partners in the three-way relationship - client, prostitute and 
procurer - least is known about the first mentioned. Since there are no laws or 
regulations that either punish or restrict the client, he can remain anonymous. 
There is so far no literature, to the Rapporteur's knowledge, in which the client 
has himself divulged his motivations. 9/ The reasons which prompt a bachelor or a 
married man to become a client have not as yet been analysed. Meanwhile, one can 
only suppose that his desires and his behaviour stem from the image that society 
gives him of his virility and from the conception which he has of women's duty 
being to serve his pleasure. Military service and the media no doubt play a 
decisive role here. Insufficient preparation for marriage among women, and also 
among men, might explain certain unsuccessful marriages which lead the husband to 
seek sexual satisfaction outside the home. 


22. More is known about the prostitute, because she is monitored by social workers 
and has often been described in literature. Moreover, in recent times, several 
former prostitutes have given autobiographical accounts of their prostitution 
experiences. Today, therefore, we know what brings a woman to the point of 
becoming a prostitute. Economic hardship is the main reason, but it is not enough; 
not all poor women become prostitutes; in addition to poverty, there must be a loss 
of respect for moral strictures, an emotional frustration (rejection of parents or 
by parents, desertion by a husband or by a lover), and a lack of outside assistance 
or a refusal to use it when it is available. Statistically, most prostitutes have 
been raised in broken families; a large number of them have been the victims of 
rape or incest. They therefore do not count on their families if they want to 
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raise children they have had with men who have deserted them (many of them are 


unmarried mothers - 70 per cent according to the English Collective of 
Prostitutes - and they are very attached to their children). In the quite rare 


cases where the prostitute comes from an affluent family, she is motivated by a 
desire to challenge conventional morality combined with an excessive interest in 
money and the satisfactions it can provide. Does not, however, this need for money 
reflect the deeper need to use the external trappings of wealth to overcome the 
frustration of one whose personality fails to make a mark on those around her? 

More basically, a woman of any social level can fall into prostitution as she would 
fall into alcoholism or drug abuse, or as she would commit suicide: through grief, 
loneliness, boredom or despair. Then again it can happen in the case of addicts 
that prostitution seems to be the only means of obtaining drugs. 10/ In short, it 
could be said of most women prostitutes that they have moved from a marginal 
Situation into another even more marginal state. 


23. At any rate, even when prostitution seems to have been chosen freely, it is 
actually the result of coercion. That was the gist of the testimony given to the 
Congress of Nice on 8 September 1981 by three "collectives" of women prostitutes 
from two major developed countries: 


"As prostitutes, we are well aware that all prostitution is forced 
prostitution. Whether we are forced to become prostitutes by lack of money or 
by housing or unemployment problems, or to escape from a family situation of 
rape or violence (which is often the case with very young prostitutes), or by 
a procurer, we would not lead the 'life' if’ we were in a position to leave 


it." 1I/ 


24. The rural exodus in the developing countries figures as a determining cause of 
prostitution. A survey published in 1978 by the Dakar magazine Famille et 
Developpement (see annex VI.14), shows that employment in the cities is essentially 
male-oriented. Thus, the first victims in the cities are women. In the country, 
they have a role as producers; in the city their only role will be that of mothers 
and wives. Often illiterate and without professional qualifications, they have few 
alternatives: to be unskilled workers in the few factories where the work force is 
largely female, to work in domestic service, to ply a small trade or to become 
prostitutes. For a number of years, this last option has been forced on many women 
as a condition of survival for themselves and their children. In addition, the 
supply of prostitutes has grown to meet the demand of large-scale tourism 

(see para. 39). 


25. Emigration, which is often an extension of the rural exodus, produces 
comparable effects. Women immigrants are, as pointed out in the paper presented at 
Nice by three "collectives" (see para. 23), the most vulnerable to exploitation: 


"Women who have been raped, beaten, forced to work for a pimp (as a prostitute 
who works for a procurer or a domestic worker in a family), or for illegal 
wages on the black market, are too afraid of being deported and dare not 
complain to the police.” 12/ 


Further comments will be made in paragraph 80 on the effects of worker migrations 
on prostitution. 
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- 26. Wherever foreign troops are present in large numbers, one can observe both in 
‘the country concerned and in the neighbouring countries where the soldiers spend 
their leave the appearance of a prostitution market or expansion of the existing 
market. Habits are established among the female population which, after the troops 
or bases are withdrawn, will be exploited by the tourist networks which take over. 
One organization of Asian women considers this yet another reason for opposing 
military alliances and use of the smallest countries in preparations for a new 
world war. 


27. Occasional prostitution, the so-called "end-of-the-month" type, becomes 
permanent prostitution once the woman falls into the clutches of a procurer. The 
procurer is a character more often depicted in literature or in films than met with 
by the social workers. On the other hand, he is very well known to the police, 
which sometimes (too often!) uses him as an informer. Despise for women, 
congenital sloth and a total lack of morals are the characteristics that predispose 
aman to become a procurer. As a recruiter, he “sells” women to a house of 
prostitution or to a pimp. The pimps keep virtually all the women's daily 
earnings. All are involved in the world of crime. The considerable sums earned 
from procuring actually constitute, according to the police, the "working capital” 
of organized crime. These funds are sufficient to corrupt, when they are 
corruptible, those in political circles, the police and other State officials. 


28. The naiveté of young people facilitates the task of the recruiters and pimps, 
who have several tricks for subjugating their victims, without always having to 
resort to force. The procurer, who has hardly anything else to do is adept at 
detecting the weaknesses of his future victims. Among the most frequently used 
tricks are seduction and a fraudulent promise of marriage or of lucrative 
employment, followed by the demand for “temporary” prostitution to repay a 
fictitious debt; at other times, the lure is a contract to join an artistic tour 
abroad, a tour which ends in a house of prostitution or a restaurant or place of 
entertainment that is also used for prostitution; at other times it is the offer of 
travel abroad as au pairs or students in language-training centres. When force is 
used, it involves drugs which facilitate kidnapping and sequestration, beating, 
torture, blackmail involving children-and threats of mutilation or murder. Such 
threats are all the more to be feared since it is known that they are sometimes 
carried out. 


29. Other tricks and other constraints are practised on children. There is no 
doubt that in the slum belts of certain large cities, children sometimes have no 
other choice in order to survive but to pick through garbage, beg, steal or become 
prostitutes. But adults ~- paedophiles or procurers ~ often take the initiative by 
offering money or gifts. In depressed rural areas, where helpless peasant families 
are heavily in debt to a usurer, the children are sometimes bought or rented by a 
procurer from their parents, who may or may not be aware of their ultimate fate. 

If the child is an orphan, an abandoned child, a runaway or temporarily separated 
from his parents by some catastrophe, he is especially vulnerable and can simply be 
kidnapped. Paedophile tourists may be involved (see para. 40). 
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30. In some industrialized countries, child prostitution has recently been 
organized to benefit the pornography industry, which produces photo albums, films 
and video cassettes. Children are photographed or filmed in indecent positions, 
and these pictures are sold for high prices through a clandestine network of 
persons interested in such things. This trade may be national or international. 


31. Procuring does not stop at the activities of recruiter, go-between or pimp. 
Many laws consider as a procurer and prosecute as such any person who knowingly 
derives profit from the prostitution of others. This applies to a landlord or 
tenant who makes premises available, at rates above the ae eis rent, toa 
prostitute for the pursuit of her activities: these are the offences of procuring 
through the provision of hotel or other premises. The owner or manager of a bar 
where waitresses are encouraged to act as prostitutes is also a procurer, although 
he is rarely prosecuted. An organizer of package tours ("sex charters") where the 
services of a prostitute are included in the package is also a procurer, although 
so far there have been no prosecutions. In this same category of procurers, we 
should include the social clubs or the so-called "marriage" bureaux, when such 
enterprises derive a profit from rendezvous where payment is made for sexual 
favours (some international marriages of convenience are concluded simply for the 
sake of prostitution). Should the publisher of a book or newspaper that encourages 
such practices also be considered a procurer? The human imagination is limitless 
where there is a profit to be made. 


32. Certain intelligence services and capitalist firms act as procurers when, in 

order to corrupt or compromise a statesman or businessman, they arrange for him to 
meet women, styled as hostesses or secretaries, who are trained in this particular 
form of “high-class” prostitution. 


33. Procurers usually conduct their activities with impunity. Perhaps because the 
police or the investigating official are not sufficiently zealous (through 
negligence, fear or corruption), or because it is sometimes difficult to obtain 
proof of such offences (in court the victim, fearing reprisals, may withdraw 
charges made to the police and the investigating official), or because the procurer 
is protected as an informer, or else because the offender escapes prosecution by 
crossing the border, the fact remains that repression is ineffectual. In the 
Western European State which considers itself to be the strictest, repression 
affects about 1 procurer out of 10: the deterrent effect is very inadequate. 


B. A form of slavery 


34. A review of the various collective (remote) and individual (immediate) causes 
of prostitution - poverty, emotional deprivation, trickery and coercion on the part 
of procurers - makes it unnecessary to invoke any kind of mental weakness or 
supposed vicious inclination to explain why women fall into prostitution. 


35. Once embarked on that course, they enter a state of servitude. Denied any 
independence, forced, in order to engage in their new activity, to abide by the 
rules imposed by the “old hands", exposed to the pressures, untempered by any 
competing influences, of the morality and law of the "underworld", which are 
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neither the morality nor the law of lawful society, subjected by the procurer to a 
very effective discipline which metes out punishment with an (infrequent) admixture 
of reward, they immediately find themselves in a marginal situation and undergo a 
psychological conditioning such as may be experienced by someone living in 
community within a sect. When able to judge objectively, those women who have been 
able to escape from this environment realize that there they were deprived not only 
of their name, but of their very identity. A woman may also be sold by one 
procurer to another, as were slaves in the past and as is merchandise today. The 
relationship between prostitute and procurer, known to prostitutes in the West as 
"my husband" or "my man", is ambivalent: it is possible that the woman may find in 
the man, in spite of his brutality, both a husband and the father she never had in 
childhood. This does not alter the fact that the relationship is one of dominator 
and dominated, exploiter and exploited, master and slave. The restricted life of a 
house of prostitution, even when christened "Turkish bath", "sauna", "massage 
parlour" or "Eros Centre”, is even harsher than that of the street corner. The 
Director-General of UNESCO, through his spokesperson at the Mexico City Conference 
of the International Women’s Year, drew attention to the tortures sometimes 
inflicted on inmates. While it is true that not all are tortured, all are 
nevertheless subjected to the most degrading and destructive form of slavery. 


36. It is easy to slide into prostitution. It is very difficult to escape from 
it. To free oneself from a procurer, it is usually necessary to pay hima 
substantial “fine”, sometimes equivalent to a whole year's earnings from 
prostitution. If one has the courage to inform on him to the police, something 
which is forbidden by the law of the underworld, there is a risk of terrible 
reprisals: mutilation or even death. Those few prostitutes who are not controlled 
by a procurer do not find it much easier, to break free of their environment, so 
profoundly have they been marked by it and so strongly do they feel themselves 
rejected (as in fact they often are) by the "normal" society to which they wish to 
return. It would not be an exaggeration to say that, if she is to be successfully 
reintegrated in that society, a prostitute requires heroic courage. 


C. International networks 


37. The International Criminal Police Organization (ICPO or INTERPOL), an 
intergovernmental organization linked through a special arrangement with the United 
Nations Economic and Social Council and composed of the central criminal police 
bureaux of 134 States, prepared for its General Assembly of October 1975 in 

Buenos Aires a third report on the traffic in women. That report was published by 
Kathleen Barry as an annex to her book entitled Female Sexual Slavery 

(see annex VI.2). Parts of it were quoted by Mr. Benjamin Whitaker in his report 
(E/CN. 4/Sub. 2/1982/203 see annex III). On the basis of information received from 
the police in 69 States, the report identifies a number of international networks 
involved in this traffic: one flowing from Latin America to Puerto Rico and 
beyond, to southern Europe and the Middle East; one flowing from South-East Asia to 
the Middle East and central and northern Europe; a regional European market, in 
part supplied by Latin America and exporting French women to Luxembourg and the 
Federal Republic of Germany; one supplying some of the richer countries of West 
Africa from Europe; and a regional market in the Arab countries. The author of the 
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report did not have access to information from East Africa and does not mention the 
existence, noted by travellers through that region, of slave markets supplying the 
Middle East. More recently, the migration of African refugees to Europe has 
involved women who have been found working as prostitutes only a few months later. 
Family groups among migrant workers have also on occasion served as a cover for 
traffic networks. According to this incomplete information, few regions and few 
countries (with the possible exception of those with highly planned economies) are 
free of the international traffic in women, and that traffic is far from being 
confined to a flow from South (less developed) to North (more developed): it would 
be more accurate to say that the movement involves the traffic of poor women 
towards rich men in all directions. Through these well-disguised networks, not 
Only adult women but even under-age girls are moved from one country to another. 


38. Ina very useful way, the replies to the annual questionnaire prepared by the 
Centre for Human Rights, although supplied by only a small minority of States, 
provide specific supplementary information concerning certain types of 
international traffic. For example, replies to question 10 were given, for the 
period 1979-1981, by three countries only: Spain, France, and Singapore. These 
replies have been summarized in a report on slavery (see annex VI.25), provided by 
the Centre for Human Rights to the Working Group on slavery for its eighth session 
in August 1982. They show that the traffic is often carried on under cover of what 
purport to be marriage bureaux or advertisements for jobs in touring stage shows. 


They give evidence of procuring networks 
and the Federal Republic of Germany from 
Philippines; and Spain from France; Cape 
(109 young Philippine women aged between 
detailed replies were available from the 


supplying Geneva from Paris; Switzerland 
Bangkok; Singapore from Malaysia and the 
Verde, South America and the Philippines 
16 and 28). Undoubtedly, if equally 

other States, we would have a very clear 


picture of the methods and routes used in the traffic in persons. In particular, 
we would be able to verify and research in more detail the press reports cited by 
Mr. Whitaker - (E/CN. 4/Sub. 2/1982/20, para. 17), indicating that South American 
prostitutes are shipped from Argentina to Melbourne, young Hawaiian and Californian 
women to Japan and Swedish women from Singapore to the Far East. 


39. More conspicuous, and therefore easier to trace, is the other type of traffic 
which, instead of transporting the prostitute, temporarily transplants the client. 
This is the channel of the package tours ("sex tours"), in which the services of a 
prostitute are included in the price the tourist pays for his ticket. This 
specialized kind of tourism is grafted onto an existing prostitution market and 
develops it. Several women's associations and the Churches have denounced this 
traffic, which is a flourishing movement from the developed countries of America, 
Europe and Asia towards the countries popular with tourists in Asia, Africa and the 
Caribbean. “In September 1980, in Manila, an international workshop on tourism, 
meeting with the dual sponsorship of the Christian Conference of Asia and the 
Confederation of Asian Episcopal Conferences (the report is cited in annex VI.15), 
adopted eight recommendations relating to prostitution. 13/ In July 1981, an 
international congress of theologians on "The Community of Men and Women in the 
Church", meeting in Sheffield (United Kingdom) under the auspices of the World 
Council of Churches, denounced the phenomenon of sex tours in an "open letter to 
Christians". In Stockholm, in November 1981, the World Council of Churches 
organized an international conference on the theme "The Church and Tourism", which 
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heard evidence from all regions of the world and put forward a moral code for 
tourists (for the report see annex VI.10). Alongside this activity by the 
Churches, joint action is being taken by the Asian Women's Association 14/ in the 
Republic of Korea, Japan and the Philippines: with the assistance of trade union 
organizations, demonstrations have been mounted in airports to coincide with the 
departure or arrival of "sex tours"; and a Third World Movement against the F 
Exploitation of Women 15/ has been created among the ASEAN countries. In addition, 
the Asian Confederation of Women's Organisations 16/ discussed prostitution at its 
July 1982 meeting and took cognizance of a document submitted by the Philippines 
containing recommendations which were studied at the government | level at the 
meeting of the Programme for Women of ANSEA held in Bangkok in January 1983. All 
these activities have led to a perceptible reduction in organized sex tourism in 
that region; but will that reduction be lasting? And what of the situation in 
other regions of the world, such as the Caribbean, where local resistance has not 
yet become organized? In any event, it is advisable to view this issue in the 
general context of the cultural impact of tourism. That was the approach taken by 
the group of experts which met in Vienna in September 1982 under the auspices of 
the Advancement of Women Branch, to discuss the issue "Women and the International 
Development Strategy". That group denounced the destructive effects on the local 
community and on the identity of women produced by the exploitation of prostitution 
for tourist purposes. In the view of the Special Rapporteur, such tourism is quite 
plainly the worst possible image of development which the industrialized countries 
could project. Together with erotic films, publications and advertising, it may, 
in the less developed countries where it is prevalent, provoke hostile reactions to 
development itself and prompt a return to discriminatory moral strictures which 
would be an obstacle to the much-needed emancipation of women. 


40. The encouragement which the prostitution of young children receives from 
Western tourism has been highlighted by Mr. Tim Bond, a researcher with the "Terre 
des Hommes" association of Lausanne. In 1980 he carried out three surveys in two 
countries of South-East Asia, extending their scope to Europe, where he found on 
sale to the public publications providing information to paedophiles concerning the 
opportunities available to them among young boys from poor families in the big 
cities of South-East Asia and Africa. - Mr. Abdelwahab Bouhdiba made reference to 
these facts in his report, mentioned above, to the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities (see annex II). UNICEF gave them wide 
publicity in Ideas Forum. 17/ 


D. Observations on chapter I 


41. To avoid making the text of this report too cumbersome, the author has not on 
every occasion cited the sources on which he has drawn in support of the facts 
being presented. These sources may be found in the list of the organizations 
consulted (see annexes IV and V), in the short bibliography (annex VI), which 
itself makes reference to other sources, in the reports of Mr. Bouhdiba (annex ITI) 
and Mr. Whitaker (annex III) and in the synopsis prepared by the Centre for Human 
Rights (E/CN, 4/Sub. 2/AC. 2/1982/13 and addenda; see annex VI.22 (a)). 
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42. The Rapporteur has intentionally refrained from dealing with adult male 
Prostitution in its various forms: homosexual, heterosexual, mixed 

(transvestite). He took the view that the Economic and Social Council, in 
stressing the traffic in women and children, did not consider these relatively 
recent forms of prostitution as being of the same degree of urgency. Furthermore, 
procuring, which is our priority concern, does not seem to be nearly as well 
Organized in that field. However, that complex subject, which would entail study 
of the medical, social and legal aspects of the phenomenon of transsexuality, 
merits special consideration, perhaps jointly by the World Health Organization, the 
Centre for Social Development and INTERPOL. ; 


43. Similarly, there are two issues, although associated, which have deliberately 
not been considered here: the selling of young girls into domestic service and the 
international traffic in young children for adoption. The traffic in young 
domestics was reported on by Mr. Abdelwahab Bouhdiba (see annex II, paras. 115 

and 116). It is of interest to us in this context by reason of its potential 
consequences, for it can lead to the sexual exploitation of the children in the 
employer's family and later to their drifting into prostitution. From the point of 
view of its origins, however, it is more relevant to the programme being carried ' 
out by the International Labour Organisation to combat forced child labour. The 
international traffic in young children for adoption, which is also a form of 
traffic in persons, is in itself a subject which should be given separate treatment 
in a specific study. The Sub-Commission on Prevention of Discrimination and 
Protection of Minorities stated specifically, in. paragraph 14 of resolution 
1982/15, “that a report on the causes and implications of the sale of children, 
including commercially motivated (and especially transnational) adoptions, should 
be prepared". 18/ 


44. In a largely clandestine field of this kind, precise statistics are 
unattainable. With the exception of a few countries, the only statistics available 
are those for cases prosecuted: these are no more than an infinitesimal part of 
the phenomenon being studied. As was noted already in the 1959 report, 


"Statistical information ... does not reflect with any degree of accuracy 
the extent of the problem. In fact, the reported number of offences related 
to the exploitation of the prostitution of others is obviously greater in 
countries where all activities relating to the exploitation of prostitution 
are made punishable offences than in countries which do not punish such 
activities, or which punish only certain forms of exploitation. Furthermore, 
effective law enforcement may result in an increase in the number of the 
offences recorded although the actual number of the offences committed or 
attempted may not have been necessarily greater." a9/ 


In any case, the important point is not the scale of the phenomenon in terms of 
numbers but its degree of seriousness as a violation of the fundamental rights of 
the human person. In the terms of General Assembly resolution 32/130 of 

16 December 1977, that violation is "mass and flagrant"; it therefore requires, in 
the words of the same resolution, "priority" attention from the international 


community. 
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45. The analysis given in the preceding pages deals with the overall machinery. 
It can justifiably be described as a machinery, for it is possible to discern a 
chain reaction of causes and effects. The reader is invited to adapt the 
information given to his or her own regional situation or specific national 
situation and may wish to forward comments to the Secretary-General of the United 
Nations and to the Special Rapporteur, if so desired. 


46. But there would be no point in even an accurate description of the phenomenon 
of prostitution if an analysis of the situation was not followed: by proposals for 
action. This will be the purpose of chapters II and III of this, report. 


Chapter II 


NATIONAL POLICIES 


A. The weight of opinion 


47. It is clear that there will be no lasting change in respect of prostitution 
until collective attitudes begin to change. -As long as the prostitute is regarded 
as a fallen and irredeemable woman and an outcast, the most altruistic individuals 
will pass her by and ignore her, and those who pride themselves on being 
enlightened will continue to believe that prostitution is a necessary outlet for 
those needs of man that cannot be satisfied by marriage. As to the procurer, it 
will continue to be believed that, although admittedly he is engaged in a most 
unpleasant profession, the police and the courts have other priorities. 


48, It is, in fact, the very image of woman, who is too often regarded as a sexual 
object at the disposal of man, which must be changed. That is specifically 
requested of States in the Convention of 18 December 1979 on the Elimination of All 
Forms of Discrimination against Women (see annex IX). However, this image is still 
solidly rooted in most popular cultures, although in every culture religious 
leaders, social workers, political militants and writers are evolving and trying to 
communicate a better image of women. This false image is to be found first of all 
in the male mentality, but too often it is transmitted by the female mentality 
itself. The Director-General of UNESCO has made some very pertinent observations 
on this subject (see annex XI). 


49, This report will not be of great assistance to the specialized 
non-governmental organizations, particularly women's organizations, which are 
already working courageously for the necessary change in attitudes. Perhaps, 
however, it will.reach other organizations with broader objectives: those which 
protect human rights in general, family associations, associations of teachers and 
educators and associations concerned with the protection of children. The Special 
Rapporteur's aim is above all, in this second chapter, to stimulate and facilitate 
the thinking of international institutions and States. What stage have they 
reached in their thinking? Have they evolved a policy? 
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B. The spirit of the Convention 


50. The Convention for the Suppression of the Traffic in Persons and of the 
Exploitation of the Prostitution of Others (see annex VII) was adopted by the 
United Nations General Assembly on 2 December 1949 (resolution 317 (IV)). It was 
adopted by a fairly small majority, and only a minority of States (see annex VIII) 
has ratified it. Since 1949, however, the many resolutions referring to the 
Convention and inviting Member States to sign, ratify and implement it have been 
adopted by consensus. It may therefore be said that the Convention now reflects 
the philosophy of the overwhelming majority of members of the international 
community. What is this philosophy? ; 


51. According to the Convention, prostitution and the accompanying evil of the 
traffic in persons "are incompatible with the dignity and worth of the human person 
and endanger the welfare of the individual, the family and the community". The 
abolition of prostitution is not specifically envisaged, however, and it is not 
considered to be a crime. Instead, the signatory States prohibit any law, 
regulation or administrative provision which discriminates against persons who 
engage in or are suspected of engaging in prostitution (art. 6). What is unlawful 
and punishable, however, is procurement (arts. 1 to 4). States must ‘co-operate in 
suppressing it (arts. 7 to 15). 


52. Why has the Convention, which entered into force on 25 July 1951, so far been 
ratified by only 53 States (see annex VIII)? It can only be assumed that, without 
being in basic disagreement with its philosophy, other States have not felt that 

the question is important and, therefore, have not yet’ wanted to take the trouble 
to change their legislation and regulations so as to bring them into line with the 


Convention. 


C. State practice 


53. In the history of prostitution, jurists distinguish three successive or 
Parallel trends: prohibitionism, regulationism and abolitionism. 


54. The prohibitionist system, which exists under certain régimes with strict 
moral codes, prohibits prostitution and punishes the prostitute. However, it 
discriminates between men and women, since, at least as far as the Special 
Rapporteur is aware, it does not punish the client. 


55. The regulationist system, on the other hand, tolerates prostitution, which is 
considered to be "a necessary evil". However, it regulates it for the sake of 


hygiene or decency in public places. The effect of such requlation is to relegate 
the prostitute to a marginal position and make it virtually impossible for her to 
escape. This is the policy of countries which allow or set up houses of 
prostitution. . It was the general practice in colonized territories. 
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56. The most recent phenomenon, the abolitionist system, is the tendency reflected 
in the 1949 Convention. As has already been noted, under abolitionism although 
prostitution is considered incompatible with the dignity of the human person, it is 
not prohibited, for it is regarded as a personal choice, and hence a private 
matter; the aim, instead, is to abolish the exploitation of prostitution. 


57. Prohibitionist legislation is difficult to enforce, if only because it forces 
prostitution into clandestinity. It is observed only in States in which the 
private life of citizens is subjected by the entire environment to rigorous moral 
censure and where any moral deviation is quickly brought to the attention of the 
authorities. As to abolitionism, it is not found anywhere in an unadulterated 
state: it is always associated with some degree of regulation. This can be 
explained fairly easily. Even a liberal State has to regulate any activity which 
poses dangers to society. Fishing, hunting, gambling and automobile driving are 
legal; nevertheless, they are regulated because of the dangers they may involve for 
nature or people, yet it is not claimed that such regulation encroaches on 
freedom. The same applies to prostitutions it cannot escape a certain degree of 
regulation motivated by concern for public hygiene (medical checks, which are not 
always imposed on the clients!) and decency (suppression of the crime of indecent 
conduct, prohibition of active soliciting) or the protection of the children 
(prohibition of loitering in the neighbourhood of schools). 


58. Excessive regulation is always counter-productive. Since it necessarily 
involves the intervention of the police, it leads the prostitute to be considered 
and to consider herself as a criminal... Fleeing from the police, she seeks support 
elsewhere. Where can she find that support but in the underworld? Thus any 
regulation which is too strict further isolates the prostitute and, consequently, 
makes it even more difficult for her to be rehabilitated. 


59. Under an abolitionist system, bearing in mind the dual concern to protect 
society and not further to isolate the prostitute, the possibility of registering 
and taxing prostitutes may be considered. The Special Rapporteur will confine 
himself to setting forth the arquments, without taking sides. 


60. Registration is in principle prohibited by the Convention of 2 December 1949 
(art. 6). Nevertheless, it does exist. Police officers responsible for the 
suppression of the traffic in persons consider it essential to their task. Since 
the crime of procuring consists of his mercantile relationship with the prostitute, 
he cannot be caught unless the prostitute is known and watched. Moreover, it is 
impossible to prevent an administration from maintaining records. The prostitute, 
however, considers registration as an indelible mark; she fears that its effects 
will be with her-all her life. She asks at least that her name should be removed 
from the register if she abandons prostitution, and that it should be prohibited to 
reveal her past activity to a prospective employer. 


61. Taxation, in a democracy, is levied on all citizens whose income is above a 
level determined by law. The earnings of prostitutes far exceed this level, even 
though the money earned merely passes through their hands and ends up in the 
pockets of the procurer. It is more difficult for the inland revenue service to 
recover tax from the procurer, who has more than one trick up his sleeve, than from 
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the prostitute, who is defenceless. Is taxation of the prostitute justified? 
Strict abolitionists oppose it, arguing that it amounts to recognizing prostitution 
as a profession. This objection is valid only if the activity producing the 
taxable earnings is specifically mentioned in the taxpayer's returns or in the 
assessment of her income by the inland revenue service. Another argument is that 
the State, by enriching itself from prostitution, is itself performing the function 
of procurer. This last argument is difficult to refute when demands for previous 
years are so high that the taxpayer, in order to pay, is forced to continue to 
engage in prostitution. | 

62, These two questions, among others, must be resolved by any State wishing to 
evolve a coherent policy on this matter. 


D. A national policy 


63. The first question which arises for a State is that of the objective to be 
pursued. Is it sufficient (the 1949 Convention requires nothing more) to combat 
the exploitation of prostitution, i.e. procuring? Or is it necessary to go further 
and aim, in the long term, to abolish prostitution itself? This is in part a false 
problem since combating the exploitation of an evil (whether alcoholism or drug 
addiction) necessarily limits the spread of that evil. It is clear that, if there 
were fewer procurers, fewer women would be trapped in the underworld, and more 
women would succeed in extricating themselves. Nevertheless, the fundamental 
question remains. A radical solution would not be acceptable to social workers and 
associations. The realistic answer, in the view of the Special Rapporteur, is to 
combat procuring, now and in the short term, while aiming in the long term at 
reducing actual prostitution. This is not Utopian, provided that economic and 
social inequalities between countries and within each country are lessened and 
women have access to a variety of properly paid jobs. Under these conditions it 
may be hoped that in the long term normal sexual needs (if not artificially 
exacerbated) will be satisfied in non-commercial relationships. The remaining 
needs, of a pathological nature (deviations), would then be treated by appropriate 
therapy. 


64. If, in line with the philosophy of the 1949 Convention, these objectives are 
accepted, what would be the elements of a coherent national policy? In order to 
reply to this question, observations provided by countries themselves would have 
been useful. In particular, it would have been interesting to have information, 
rather than brief optimistic affirmations, on the extent to which a system of 
social equality and full employment succeeds in eliminating prostitution and its 
exploitation despite the persistence of other types of antisocial conduct which are 
manifested in other forms in the same society. The time available to the Special 
Rapporteur (the cause of the second omission in his report) did not allow him to 
approach the Governments of all Member States, and he did not wish to do so in a 
selective manner. It may be seen from the 1959 report that at that time seven 
countries had tried to formulate a programme of action by appointing a national 
committee to study the problem. 20/ Those countries were Burma, Denmark, India, 
Israel, Japan, Thailand and the United Kingdom of Great Britain and Northern 
Ireland. Since no additional information is available, this report cannot do 
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justice to the efforts made since then by the Governments of those seven 
countries. Since 1959, it would not appear, on the basis of the replies submitted 
to the annual questionnaire from the Division (now the Centre) for Human Rights, 
that other countries have in turn established similar committees. However, it is 
not possible to rely on those replies, since there are too few of them. It is 
public knowledge that at least two other States have recently carried out 
methodical studies of this subject: Sweden and France. 


65. In Sweden, a committee of experts chaired by Mrs. Inger Lindquist, member of 
parliament, was requested by the Government in 1977 to prepare a study on 
prostitution. The committee's report, over 800 pages long, gave rise to a long 
debate in parliament and among the public. The report recommended two types of 
measure, the first type restrictive and prohibitive, and the second educational and 
supportive. Concurrently, from the end of 1977, an experiment was carried out by 
the municipality of Malmé, which closed the sex clubs and, by that measure and 
other measures, succeeded in bringing about a marked decline in prostitution. The 
Swedish Government provided financial support for the continuation of that 
experiment, which has already been extended to Gothenburg. 


66. In France, the question of prostitution was posed in a dramatic fashion 

in 1975 when prostitutes at Lyon, in a protest against police and income tax 
practices, occupied several churches, and the movement continued in other towns. 
The Government then requested Mr. Guy Pinot, a member of the judiciary, to conduct 
an inquiry. His report served as a basis for the. work of an interministerial group 
convened in October 1981 by the Minister for the Rights of Women. In April 1982, 
the group's conclusions were made available to interested-‘associations. The 
Secretary of State for the Family, in turn, decided, at the beginning of 1983, to 
set up a second interministerial group on the subject of the protection of minors 
against exploitation by the pornographic industry and prostitution. 


67. It would be useful if the Economic and Social Council were to invite all 
Governments, not simply at the time of the next annual questionnaire from the 
United Nations Centre for Human Rights, but preferably in an earlier separate 
letter, to indicate whether, within the context of the Government or Parliament, 
they have set up a body to carry out a global study of the problem of 
prostitution. This report could constitute one of the elements of that study. 
Already if the policies evolved in Sweden and France are compared, it may be noted 
that both share a common approach: mere suppression of procuring is ineffective 
unless accompanied by educational and social action. A member of the judiciary 
active in the suppression of procuring recently expressed his opinion as follows: 
if there is no effective machinery for rehabilitation, it is better not to expose 
the prostitute to-the risks involved in denunciation of her procurer. More 
specifically, each of the two policies evolved by the two countries contain four 
principal elements forming an inseparable whole. These are: before prostitution, 
preventive measures; at the time of prostitution, elimination of isolating 
discrimination and suppression of procuring; after prostitution, assistance in 
rehabilitation. These are roughly the elements already recommended in the 

1959 report. 21/ In developing them as a suggestion submitted for consideration by 
all Member States, the Special Rapporteur will use not only the known elements of 
existing national policies, but also the views expressed by the majority of social 
workers and competent associations. 
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68. Prevention means enSuring as far as possible equality of access for women and 
men to training and employment. At the same time, it means changing the image of 
women in the collective mentality by giving children moral and civic education in 
school, including education to promote mutual respect between men and women and 
preparation for family responsibilities. It also involves imposing limits on 
eroticism and suppressing pornography, whatever medium it employs: the press, 
films, video cassettes, sex shops, shows. It would be illogical to give free rein 
to what excites the senses, while condemning as immoral the means of assuaging that 
excitement. Since there are some intellectuals who defend paedophilia, and 
national legislation and judicial precedent do not punish this; literary form of 
encouragement to vice, their influence must be combated by ae the findings 
of physicians and medical associations, which could be endorsed by the World Health 
Organization, on the lasting dangers to children's minds and bodies caused by 
sexual acts imposed on them by adults, and the social cost of such trauma. 
Prevention also involves informing parents and increasing the number of teachers in 
open environments: youth clubs, sports clubs, health clubs. As 

Mr. Abdelwahab Bouhdiba has noted on the subject of the exploitation of child 
labour and the prostitution of children, information and sensitization of public 
opinion will lonq remain the most effective means of all in-depth action. 22/ 


69, Elimination of discrimination means abolition of sexist discrimination in 
general and also of discrimination which places prostitutes in a marginal 
Situation. It means not treating them as criminals - an attitude which (in 
addition to being incompatible with the 1949 Convention) maintains their dependence 
on the world of procurers, which is the world of crime, and makes their social 
rehabilitation more difficult. The question of registration, referred to above 
(para. 60), arises in this context. If a Government or a municipality wishes 
permanently or temporarily to prohibit soliciting in public places on the ground 
that it is an offence against public order, decency or tranquillity, prostitutes 
should not be punished unless clients are too. Once a violation has been 
established and a fine imposed, there should not be any registration. 


70. Suppression of procuring means threatening it under the law with sufficiently 
deterrent penalties (at least five years in prison ~- the time it takes, according 
to former prostitutes, for a woman working for a procurer to regain her taste for 
freedom), and effectively prosecuting procurers (prosecution 1 time out of 10 is 
not a deterrent). It means prosecuting not only the pimp but all forms of 
procuring, including classified advertisements in the press. The exploitation of 
child prostitution must be punished even more severely, at least to the same degree 
as the crime of sexual abuse of a minor. In order both to prevent and to suppress 
the exploitation of prostitution, it is recommended that more women should be 
employed as police officers. This was one of the recommendations of the 1959 


report. ~23/ 


71. Promotion of the rehabilitation of prostitutes who gain their freedom 
involves, aS already noted, recruiting more women to police forces, or at least to 
vice squads, expanding reception centres in hostels and in open environments, both 
public and private, making appropriate vocational training courses widely available 
to such persons, ensuring that their past is not revealed to prospective employers, 
and helping them to find work. In this connection, the attention of developing 
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countries is drawn to the possibility of preparing a project for the rehabilitation 
of women engaged in prostitution in poor areas, for consideration by the Voluntary 
Fund for the United Nations Decade for Women. According to a note from the United 
Nations Secretary-General addressed to the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities on 17 June 1982, this project should be 
formulated with the assistance of the United Nations Development Programme or the 
regional commission and transmitted for evaluation to the Centre for Social 
Development and Humanitarian Affairs (Advancement of Women Branch) before being 
submitted to the Consultative Committee on the Fund. This procedure, if followed 
by several countries, would require a replenishment of the Voluntary Fund, since 
its resources are running out. It does not preclude direct use, in accordance with 
the normal procedure, of the resources of the United Nations Development 

Programme. Already in 1976, this Programme, in liaison with the Centre for Social 
Development and Humanitarian Affairs (Crime Prevention and Criminal Justice Branch) 
financed an expert study and training fellowship for one student, at the request of 
an African country. It would presumably finance larger projects. Naturally an 
appropriate arrangement for rehabilitation requires a certain level of investment, 
but perhaps less than might initially be thought. A survey made in a country in 
West Africa 24/ shows that 13 per cent of the women engaged in prostitution in the 
capital would be prepared to abandon that practice if they could obtain a sewing 
machine. Is it beyond the capacity of a State, with the assistance of 
international solidarity, to meet such a request? 


E. The role of associations 


72. No national policy to combat the exploitation of prostitution can be 
implemented solely with State means; associations must also be included in this 
endeavour. Associations have considerable knowledge about the field and frequently 
maintain close contacts with prostitutes themselves. Associations can also take 
risks and can thus uncover and venture to reveal unacceptable situations, which the 
authorities must then take into account. 


73.  #j%XIn addition to humanitarian associations and charities, two types of 
association deserve special attention. The first is dedicated to the prevention of 
prostitution and to the rehabilitation of prostitutes. These associations are 
generally composed of former prostitutes and run by them. In seeking to free their 
former comrades, these activists are by definition highly motivated and are 
well-equipped through their experience in the field to prevent prostitution and to 
help to rehabilitate other prostitutes. 


74, The second type of association is similar to a corporate body of prostitutes 
still engaged in their profession. At first sight, these associations may seem 
shocking in that their aggressiveness is directed primarily against the 
authorities. Some observers feel that, since procurers tolerate them, they are in 
fact serving the procurers' interests. “However, others feel that, by learning how 
to organize and express themselves, to become familiar with their rights and 
obligations and to analyse different situations, the prostitutes involved in the 
second type of association gradually acquire a degree of autonomy which, sooner or 
later, will enable them to free themselves from the world of crime. Trusting in 
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the benefits of life within an association, the Special Rapporteur tends to share 
this optimistic view and to recommend that such associations should be granted 
recognition and even assistance, provided that they do not call for prostitution to 
be recognized as a profession. 


Chapter III 


INTERNATIONAL CO-OPERATION 


; | 
A. Its importance and conditions 


75. The world-wide existence of prostitution and of international networks dealing 
in the traffic of women and children highlight the urgent need for international 
co-operation specifically in this field, not only so as to enable Member States to 
compare their national policies but also to organize joint action. 


76. Economic poverty, particularly in disadvantaged rural areas and in the poor 
urban suburbs created by the rural exodus, has been recognized as the most common 
reason why women and children (the latter sometimes with the complicity of their 
parents) fall into prostitution. Accordingly, the Programme of Action adopted by 
the World Conference on Agrarian Reform and Rural Development, held at Rome from 
12 to 20 July 1979, 25/ is particularly relevant. As part of its programme for the 
integration of women in development, the Food and Agriculture Organization of the 
United Nations followed up this Conference with the elaboration of the "Community 
Action Programme for Disadvantaged Rural Women". The projects included in this 
Programme focus on increasing food production and income-earning activities. 
Projects have been initiated in Kenya, Mexico, Sri Lanka, the Sudan, the Yemen Arab 
Republic and Zambia. 26/ The needs and the situation of children in rural areas 
are also among the problems FAO has dealt with as part of the follow-up to the 
Conference. More generally, it is clear that progress in the context of the 
International Development Strategy for the Third United Nations Development Decade 
and the establishment of a new, more equitable international economic order would 
spare many people the need to resort to prostitution in order to survive. However, 
the expectation of these still uncertain and distant improvements should not 
relieve Governments of their obligation immediately to take any measures currently 
within their means. Using anticipated long-term results as an excuse for 
neglecting present duties would constitute failure to assist a person in danger, 
which some criminal laws categorize as a crime. 


77. Consequently, in view of present circumstances, international action should be 
organized immediately in order to establish exchanges of reliable information, to 
familiarize people with the tactics of procurers, to identify the networks they use 
and to pool the experience States have already acquired in the field of prevention 
and rehabilitation. One State alone cannot defend itself against the exploitation 
of prostitution; all States have a stake in such co-operation. Of course, 
co-operation may to a certain extent be conducted through bilateral channels: as 
soon as a Government learns that a flow of prostitutes is arriving in its 
territory, either in transit or for a lenathy period of time, it should immediately 
ask the Government of the country of origin to investigate the matter. Identifying 
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[Ratification on behalf of Great Britain and Northern Ireland, New 
Zealand (including the mandated territory of Western 
Samoa), the Union of South Africa (including the mandated 
territory of South West 4 frica), and India, deposited 
December 11, 1925, ] 


ALBANIA, Germany, Austria, Belgium, Brazil, the British 
Empire (with the Union of South Africa, New Zealand, India and 
the Irish Free State), Bulgaria, China, Colombia, Costa Rica, 
Cuba, Deninark, Spain, Finland, France, Greece, Haiti, Honduras, 
Hungary, Italy, Japan, Latvia, Lithuania, Luxemburg, Monaco, 
Panama, the Netherlands, Persia, Poland (with Danzig), Portugal, 
Roumania, Salvador, Kingdom of the Serbs, Croats and Slovenes, 
Siam, Switzerland, Czechoslovakia, Turkey and Uruguay : 


Being equally desirous of making as effective as possible the 
ineans of suppressing the circulation of and traffic in obsceny 


publications, 


Republic to take part in a conference, under the auspices of tho 
League of Nations, convened in Geneva on the 81st August, 1928, 


Lhe President of the Supreme Council of Albania ; 
M. B. Blinishti, Director of the Albanian secretariat 
accredited to the League of Nations, 
The President of the German Reich ; 
M. Gottfried Aschinann, Counsellor of Legation, in charge 
of the German Consulate at Geneva, 
The President of the Austrian Republic : 
M. Emeric Pfliigl, Resident Minister, representative of: the 
Federal Government accredited to the League of Nations, 
His Majesty the King of the Belgians : 
M. Maurice Dullaert, delegate at the International 


Conference for the Suppression of the Circulation of and 
Traffic in Obscene Publications. 
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The President of the Republic of the United States of Brazil ; 


Dr. Afranio de Mello Franco, President of the Brazilian 
delegation at the Fourth Assembly of the League of 
Nations, 


His Majesty the King of the United Kingdom of Great Britain 
and Ireland, and of the British Dominions beyond the 
Seas; NMiperor of India : 

Sir Archibald Bodkin, Director of Public Prosecutions ; 
delegate at the International Conference for the 
Suppression of the Circulation of and Traffic in Obscene 
Publications ; 

Mr. 8. W. Harris, CBC, V.0., Technical Adviser of the 
British delegation at the said conference ; 


and 


for the Union of South Africa ; 
The Right Hon. Lord Parmoor, representative of the British 
Empire on the Council of the League of Nations ; 


' 


for the Dominion of New Zealand : 


The Hon. Sir James Allen, K.C.B., High Commissioner for 
New Zealand in the United Kingdom; | 


for India : 
Sir Prabhashankay D. Pattani, K.C.1.E, ; 


for the Irish Free State : 


Mr. Michael MacWhite, representative of the Free State 
accredited to the League of Nations, 


His Majesty the King of the Bulgarians ; 


M. Ch. Kalfoff, Minister for Foreign Affairs, first delegate 
of Bulgaria at the Fourth Assembly of the League of 
Nations, 


The President of the Chinese Republic ; 

Nr. ‘cheng Loh, linvoy Extraordinary and Minister 
Plenipotentiary to the President of the French Republic ; 
delegate at ‘the International Conference for the 
Suppression of the Circulation of and 'Draffic in Obscene 
Publications, 


Lhe President of the Republic of Colombia : 

M. Francisco José Urrutia, Mnvoy Extraordinary and 
Minister Plenipotentiary to the Swiss Federal Council ; 
delegute at the International Conference for the 
Suppression of the Circulation of and Trafic in Obscene 
Publivations, 
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The President of the Republic of Costa Rica : 


M. Manuel M. de Perultu, luvoy Wxtruordinary and Minister 
Plenipotentiary to the President of the French Republic; 
delegate at the International Conference for the 
Suppression of the Circulation of and Traffic in Obscene 
Publications. 


The President of the Republic of Cuba ; 


M. Cosme de la 'Torriente y Peraza, Senator; president of 
the Cuban delegation at the Fourth Assembly of the 
League of Nations; delegate at the International 
Conference for the Suppression of the Circulation of and 
Traflic in Obscene Publications, 


His Majesty the King of Denmark : 


M. A. Oldenburg, linvoy Uxtraordinary and Minister 
Plenipotentiary to the Swiss Federal Council ; representa- 
tive of Denmark accredited to the League of Nations ; 
delegate at the International Conference for the 
Suppression of the Circulation of and Traffic in Obscene 
Publications. 


His Majesty the King of Spain ; 
M. EK. de Palacios, Kunvoy Extraordinary and Minister 
Plenipotentiary to the Swiss Federal Council; delegate 


at the International Conference for the Suppression of 
the Circulation of and l'ratic in Obscene Publications, 


The President of the Republic of Finland : 
M. Urho ‘oivola, Secretary at the Finnish Legation in 
Paris, 


The President of the French Republic ; 
M. Gaston Deschamps, Deputy ; president of the International 


Conference for the Suppression of the Circulation of and 
Traffic in Obscene Publications. : 


M. J. Hennequin, Honorary Director at the Ministry for 
Home Affairs; substitute delegate at the said Conference. 


His Majesty the King of the Hellenes ; 

M. N. Politis, former Minister for Foreign Affairs; delegate 
at the International Conference for the Suppression of 
the Circulation of and Traffic in Obscene Publications. 

M. D. E. Castorkis, former Director of Criminal Affairs al 
the Ministry of Justice; substitute delegate at the sail 
conference, 


The President of the Republic of Haiti: 
M. Bonamy, Envoy Extraordinary and Minister Plenipoten- 
tiary to the President of the French Republic; delegale 
at the International Conference for the Suppression ol 
the Circulation of and '[raffic in Obscene Publications. 
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rhe President of the Republic of Honduras : 


\l. Carlos Gutierrez, Chargé d’ Affaires in Paris; delegate at 
the Fourth Assembly of the League of Nations. 


His Serene Highness the Governor of Hungary : 

\l. Zoltan Baranyai, head of the Royal Hungarian secretariat 
averedited to the League of Nations; delegate at the 
International Conference for the Suppression of the 
Circulation of and Traffic in Obscene Publications. 


Lis Majesty the King of Italy : 
M. Stefano Cavazzoni, Deputy; delegate at the International 
Conference for the Suppression of the Circulation of and 
Traffic in Obscene Publications. 


llis Majesty the mperor of Japan : 


Mr. Y. Sugimura, assistant head of the Japanese League of 
Nations Office in Paris. . 


The President of the Republic of Latvia : 

M. Julijs Feldmans, head of the League of Nations Section 
of the Ministry for Foreign Affairs; delegate at the 
International Conference for the Suppression of the 
Circulation of and Traffic in Obscene Publications. 


The President of the Republic of Lithuania : 

M. Ignace Jonynas, Director of the Ministry for Foreign 
Affairs; delegate at the International Conference for the 
Suppression of the Circulation of and Traffic in Obscene 
Publications. 


Her Royal Highness the Graud Duchess of Luxemburg : 

M. Charles Vermaire, Consul of the Grand-Duchy at Geneva ; 
delegate at the International Conference for the 
Suppression of the Circulation of and Traffic in Obscene 
Publications. 


llis Serene Highness the Prince of Monaco : 


M.. Rodolphe Ellés-Privat, Vice-Consul of the Principality at 
Geneva; delegate at the International Conference for the 
Suppression of the Cirenlation of and Traffic in Obscene 
Publications. 

The President of the Republic of Panama : 

M. Rt. A, Amador, Chargé d’Affaives in Paris; delegate at 

the Iourth Assembly of the League of Nations. 
Her Majesty the Queen of the Netherlands : 


M, A. de Graaf, president of the Netherlands Committee for 
the Suppression of the White Slave Traffic; delegate at 
the luternational Conference for the Suppression of the 
Circulation of and ‘Traffic in Obscene Publications. 


His Imperial Majesty the Shah of Persia : 

His Highness Prince Mirza Riza Kahn Arfa-ed-Dovleh, 

representative of the Imperial Government accredited to 

the League of Nations; delegate at the International 

Conference for the Suppression of the Circulation of and 
Traffic in Obscene Publications. 


The President of the Polish Republic : 

M. F. Sokal, Inspector-General of Labour; delegate at the 
International Conference for the Suppression of the 
Circulation of and Trafic in Obscene Publications ; 

and for 
the Free City of Danzig : 

M. J. Modzelewski, Envoy Extraordinary and Minister 
Plenipotentiary to the Swiss Federal Council. 


The President of the Portuguese Republic : 

Dr. Augusto C. d’Almeida Vasconcellos Correa, Minister 
Plenipotentiary; delegate at the International Conference 
for the Suppression of the Circulation of and Traffic in 
Obscene Publications. 


His Majesty the King of Roumania : 
M. N. P. Comnéne, Envoy Extraordinary and Minister 
Plenipotentiary to the Swiss Federal Council. 


The President of the Republic of Salvador : 

M. J. G. Guerrero, Envoy Extraordinary and Minister 
Plenipotentiary to the President of the French Republic 
and to His Majesty the King of Italy; delegate at the 
Fourth Assembly of the League of Nations. 


His Majesty the King of the Serbs, Croats and Slovenes : 

Dr. Milutin Jovanovitch, Envoy Extraordinary and Minister 
Plenipotentiary to the Swiss Federal Council; delegate 
at the International Conference for the Suppression of 
the Circulation of and ‘Traffic in Obscene Publications. 


His Majesty the King of Siam: : 
His Serene Highness Prince Damras Damrong; delegate at 
the International Conference for the Suppression of the 
Circulation of and Traffic in Obscene Publications. 


The Swiss Federal Council : 
M. Ernest Béguin, Deputy to the States Council; delegate 
at the International Conference for the Suppression of 
the Circulation of and Traffic in Obscene Publications. 


The President of the Czechoslovak Republic : 

Dr. Robert Flieder, Envoy Extraordinary and Minister 
Plenipotentiary to the Swiss Federal Council; delegate 
at the International Conference for the Suppression of 
the Circulation of and Traffic in Obscene Publications. 
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jive President of the Turkish Republic : 

Ituchdy Bey, Chargé d' Affaires at Berne, 

ie President of the Republic of Uruguay : 

\{. Benjamin Fernandez y Medina, Envoy Extraordinary 
and Minister Plenipotentiary to His Majesty the King of 
Spain; delegate at the International Conference for the 
Suppression of the Cireulation of and Traffic in Obscene 

' Publications. 


Who, having communicated their full powers, found in good 
srl due form, 

\nd having taken eognisance of the Final Act of this Conference 
sid of the Agreement of the 4th May, 1910, 

iluve agreed upon the following provisions :— 


ArriouEe 1. 


The Ligh Contracting Parties agree to take all measures to 
\-cover, prosecute .and punish any person engaged in committing 
‘y of the following offeuces, and accordingly agree that :— 


It shall be a punishable offence— 


|. Kor purposes of or by way of trade or for distribution or 
public exhibition to make or praduce or have in possession 
obscene writings, drawings, prints, paintings, printed 
matter, pictures, posters, emblems, photographs, cine- 
matograph films or any other obscene objects ; 

2, Vor the purposes above mentioned to import, convey or export 
ur cause to be imported, conveyed or exported any of the 
said obscene matters or things, or in any manner what- 
soever to put them into circulation ; | 

3. To carry on or take part in a business, whether public or 
private, concerned with any of the said obscene matters 
or things, or to deal in the said matters or things in any 
manner whatsoever, or to distribute them or to exhibit 
them publicly or to make a business of lending them ; 

4, lo advertise or make known by any means whatsoever, in 
view of assisting in the said punishable circulation or 
traffic, that o person is engaged in any of the above 
punishable acls, or to advertise or to make known how 
or from whom the said obscene matters or things can be 
procured either directly or indirectly, 


ARTICLE 2. 

Persons who have committed an offence falling under article 1 
shall be amenable to the courts of the Contracting Party in whose 
lerrilories the offence, or any of the constitutive elements of the 
Offence, was committed. ‘hey shall also be amenable, when the 
laws of the country shall permit it, to the courts of the Contracting 
Party whose nationals they are, if they are found in its territories, 


{ 
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even if the constitutive elements of the offence were committed 
outside such territories, 

Each Contracting Party shall, however, have the right to apply 
the maxim non bis in idem in accordance with the rules laid down 
in its legislation. 


ARTICLE 8, 


The transinission of rogatory commissions relating to offences 
falling under the present conveution shall be effected either— 


1, By direct communication between the judicial authorities; or 

2. Through the diplomatic or the consular representative of the 
country making the request in the country to 
Which the request is made, this representative 
shall send the rogatory commission direct to tho 
Competent judicial uwuthority or to the authority 
appointed by the Government of the country to which 
the request is made, and shall receive direct from such 
authority the papers showing the execution of tho 
rogatory commission, 

In each of the above cases a, copy of the rogatory 
commission shall always be sent to the supreme authority 
of the country to which application is made. 

8. Or through diplomatic channels. 


Mach Contracting Party shall notify to each of the other 
Contracting Parties the method or methods of transmission 
mentioned above which it will recognise for rogatory commissions 
of such Party. 

Any difficulties which may arise in connection with transmission 
by methods 1 and 2 of the present article shall be settled through 
diplomatic channels, 

Unless: otherwise agreed, the rogatory vommission shall be 
drawn up in the language of the authority to which request is made, 
or in a language agreed upon by the two countries concerned, or 
shall be accompanied by a translation in one of these two languages 
certified by a diplomatic or consular agent of the country making 
the request or certified on his oath by a translator of the country 
to which request is made. 

Execution of rogatory commigsions shall not be subject to 
payment of taxes or expenses of any nature whatsoever. 

Nothing in this article shull be construed ag an undertaking on 
the part of the Contracting Parties to adopt in their courts of law 
any form or methods of proof contrary to their laws. 


ARTICLE 4. 


Those of the Contracting Parties whose legislation is not at 
present adequate to give effect to the present convention, undertake 
to take, or to propose to their respective legislatures, the measures 
necessary for this purpose. 


— 


— 
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ARTIOLE 5. 


lie Contracting Parties whose legislation is not at present 

iticent for the purpose, agree to make provision for the searching 

i any premises where there is reason to believe that the obscene 

waters oY things mentioned in article 1 or any thereof are being 

ude or deposited for any of the purposes specified in the said 

‘vile. or in violation of its provisions, and for their seizure, 
‘tention and destruction. 


ARTIOLE 6. 


le Contracting Parties agree that, in case of any violation of 
1 provisions of article 1 on the territory of one of the Contracting 
luties where it appears that the matter or thing in respect of 
siueli the violation of such article has occurred was produced in 
' wnported from the territory of any other of the Contracting 
sities, the authority designated in pursuance of the agreement of 
‘he Ith May, 1910, of such Contracting Party shall immediately 
vider to the corresponding authority of the other Contracting 
lurty, from whose country such matter or thing is believed to have 
ome or in which it is believed to have been produced, full 
‘formation so ag to enable such authority to adopt such measures 
's shull appear to be suitable. 


ARTIOLE 7. 


Ile present convention, of which the French and English texte 
‘'y authoritative, shall bear this day’s date, and shall be open for 
‘ixmiture until the 81st March, 1924, by any State represented at 
‘liv conference, by any member of the League of Nations, and by 
wy State to which the Council of the League of Nations shall have 
‘oumuunicated a copy of the convention for this purpose. 


ARTIOLE 8. 


Ihe present convention is subject to ratification. The instru- 
livuts of ratification shall be deposited with the Secretary-General 
vl the League of Nations, who shall notify the receipt of them to 
iembers of the League who are signatories of the convention and 
‘v other signatory States. ; 

lhe Secretary-General of the League of Nations shall 
econ communicate a certified copy of each of the instruments 
deposited, with reference to this couvention, to the Government of 
(ie vench Republic. 

_ In compliance with the provisions of article 18 of the Covenant 
ul the League of Nations, the Secretary-General will register the 
I"esent convention upon the day of its coming into force. 


ARTICLE 9. 
a After the 8ist March, 1924, the present convention may be 
A isred to by any State represented at the conference which has 
ot signed the convention, by any member of the League of Nations, 
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or by any State to which the Council of the League of Nations shal] 
ave communicated a copy of the convention for this purpose. 
Adhesion shall be effected by on instrument communicated to 


the archives of the secretariat. The Secretary-Genera] shy] at 
once notify such doposit to all members of the League of Nations 
signatories of the convention and to other signatory States. 


ARTIOLE 10. 


Ratification of or adhesion to the present convention ghall ipso 
facto, and without special notification, involve concomitant and full 
acceptance of the agreement of the 4th May, 1910, which shal] 
come into foree on the same date as the convention itself in tho 
whole of the territory of the ratifying or adhering member of tho 
League or State. 

Article 4 of the above-mentioned agreement of the 4th May, 
1910, shall not, however, be invalidated by the preceding provision, 
but shall remain applicable should any State prefer to adhere (o 
that agreement only. 


ARTICLE 1], 


The present convention shall come into force on the thirtieth 
day after the deposit of two ratifications with the Secretary-General 
of the League of Nations.. 


ARTIOLE 12, 


The present convention may be denounced by an instrument in 
writing addressed to the Secretary-General of the League of Natious, 
The denunciation shall become effective one year after the date of 
the receipt of the instrument of denunciation by the Secretary- 
General, and shall operate only in respect of the members of the 
League of Nations or State which makes it. 

The Secretary-General of the League of Nations shall notify the 
receipt of any such denunciation to all members of the League of 
Nations signatories of or adherents to the convention and to other 
signatory or adherent States, 

Denunciation of the present convention shall not, ipso facto, 
involve the concomitant denunciation of the agreement of the 4th 
May, 1910, unless this is expressly stated in the instrument of 
notification. 


ARTIOLE 18. 


Any member of the League of Nations or State signing or 
adhering to the present convention may declare that its signature 
or adhesion does not include any or all of its colonies, overseaa 
possessions, protectorates or territories under its sovereignty or 
authority, and may subsequently adhere separately on behalf of 
any such colony, overseas possession, protectorate or territory so 
excluded in its declaration. 


+-—-+——_- 
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‘anchifion may also be made separately in respect of any 

iniiy, Overseas possession, protectorate or territory under its 
. sity or authority, and the provisions of article 12 shall apply 
. ich denunciation. 


ARTICLE 14, 


\ yweil record shall be kept by the Secretary-General of the 
vv of Nations, showing which of the parties have signed, 
ii, udhered to or denounced the present convention. This 
| shall be open at all times to any of the members of the 
iv of Nations or any State which has signed or adhered to the 
‘stint, It shall be published as often as possible, 


ARTICLE 15. 


lspules between the parties relating to the interpretation or 

vation of this convention shall, if they cannot be setiled by 

| uexotiation, be referred for decision to the Permanent Court 

Hiivrnational Justice. In case either or both of the parties to such 

' tispuite should not be parties to (he protocol of signature of the 

I rmanent Court of International Justice, the dispute shall be 

‘ferred, at the choice of the parties, either to the Permanent Court 
| Iulernational Justice or to arbitration, 


ARTICLE 16, 


(pon a request for a revision of the present convention by five 
“! the signatory or adherent parties to the vonvention, the Council 
“| the League of Nations shall call a conference for that purpose, 
Ii any event, the Council will consider the desirability of calling 
‘ vonference at the end of each period of five years. 


In faith whereof the above-named Plenipotentiaries have agreed 
the present convention, 


_ Done at Geneva the 12th day of September, 1928, in two 
originals, of which one shall remain deposited in the archives of the 
league of Nations and the other shall remain deposited in the 
archives of the Government of the Freneh Republic. 


Albania : 
B. BLINISIITT. 


Germany : 
Subject to ratification, (‘Translation.) 


GOTTFRIED ASCHMANN 


Austria : 
i. PFLOCGL (ad referendum), 
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